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COMMENT 

REFRAMING THE “DESERVING” TENANT: THE 
ABOLITION OF A POLICED PUBLIC HOUSING 

ERICA V. RODARTE COSTA† 

Centuries-old economic and racial injustices have molded our federal housing 
assistance. From the way we construct public housing—whether it has access to high-
quality amenities or is built segregated from opportunities—to the stringent policies 
that dictate eligibility, the federal government dictates who deserves housing 
assistance along racial and class lines. The result is the policing of housing projects 
through two mechanisms. First, police forces perpetuate the criminalization of Black 
and Latinx people, further fueling our carceral system. Second, the government’s strict 
eligibility standards intrude greatly into tenants’ daily lives and exclude low-income 
racial minorities disproportionately burdened with criminal histories. This Comment 
examines the tangible ways policies that exclude individuals based on criminal history 
or activity, like the One Strike policy, continue to burden public housing residents. 
More importantly, this Comment grounds housing injustices as reincarnations of 
slavery and Jim Crow, and ultimately argues for the abolition of policed public 
housing. It also advocates for rethinking our housing assistance model before 
committing to creating more policed structures of public housing. Through a reframing 
of the “deserving” tenant, we not only move in the right direction in addressing the 
e�ect of our carceral state, but also make room for other marginalized communities 
who have been excluded from housing assistance. 
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INTRODUCTION 

In 2020, the effects of a “triple pandemic” highlighted centuries-old 
economic injustices that disproportionately burden communities of color.1 At 
the forefront of these issues was access to housing for Black and Latinx 
communities—two groups that are already the most rent-burdened 
communities in the nation.2 The global nature of the pandemic required rapid 

 
1 The triple pandemic has been described as a pandemic in public health, racial justice, and employment. 

See Sophie House & Krystle Okafor, Under One Roof: Building an Abolitionist Approach to Housing Justice, N.Y.U. 
J. OF LEGIS. & PUB. POL’Y QUORUM (Nov. 1, 2020), https://nyujlpp.org/quorum/house-okafor-building-
abolitionist-approach-housing [https://perma.cc/ 8JKX-BWFM]. 

2 In December 2020, Black and Latinx households “were more than twice as likely to report 
being behind on their payments than white households.” CONSUMER FIN. PROT. BUREAU, 
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responses in the form of eviction moratoriums and, later, emergency rental 
assistance.3 The former approach ensured that tenants would have a place to 
live for a few more months; the latter appeased landlords. Under the right 
political conditions, what may have seemed impossible before 2020—a 
nationwide recognition of the state of emergency in our housing assistance—
became a temporary reality. While these responses addressed the immediate 
needs of a desperate population, the plight of many others has gone 
unaddressed for decades. We have yet to fully address the needs of low-
income, Black and Latinx residents who have been systematically forced to 
depend on federal housing assistance, and who are often subjected to excessive 
policing within their own communities. 

New Deal–era public housing projects vastly transformed the way the 
United States houses families and individuals. The �rst approach to federal 
public housing, spearheaded as part of the Housing Act of 1937, was intended 
to create jobs and empty slums, all while supporting a white middle class 
“submerged” by the Great Depression.4 Since then, the federal government—
through both funding and underfunding of housing initiatives—transformed 
the construction of public housing or outsourcing of federal housing 
assistance, including who “deserves” to be housed, and the type of housing 
they deserve.5 Communities of color were accepted, no longer limited to the 
few public housing units they had been admitted to during and prior to the 
war, only after the federal government had an infrastructure to support white 
families’ independence and homeownership. From that time on, public 
housing became a stigma, a segregated ghetto, and a community deserving of 
state surveillance and policing. 

 
HOUSING INSECURITY AND THE COVID–19 PANDEMIC 3 (2021), https://�les.consumer�nance. 
gov/f/documents/cfpb_Housing_insecurity_and_the_COVID-19_pandemic.pdf [https://perma.cc/ 
VEF3-Y59A]. 

3 See e.g., Map of Eviction Moratoriums by State, MORTG. BANKERS ASS’N, 
https://www.mba.org/advocacy-and-policy/cmf-policy-issues/cref-eviction-moratoriums-by-state-map 
[https://perma.cc/K5YN-4PMS] (showcasing a map of active eviction moratoriums for residential 
tenants and tenants who are in the process of applying for rental assistance); COVID-19 Emergency 
Rental Assistance Program, CITY OF PHILA., https://phlrentassist.org/phases-1-3 [https://perma.cc/ 
8VYN-WEQ5] (describing Phase 1 of Philadelphia’s emergency rental assistance, applicable towards 
tenants’ rent between March 2020 and December 2020). 

4 Public Housing History, NAT’L LOW INCOME HOUS. COAL. (Oct. 17, 2019), https://nlihc.org/ 
resource/public-housing-history [https://perma.cc/2YU8-2KHK]; Jennifer A. Stoloff, A Brief History 
of Public Housing 2 (Jan. 2004) (unpublished manuscript), https://www.topmarkessays.com/wp-
content/uploads/2018/02/A-Brief-History-of-Public-Housing-1.pdf [https://perma.cc/RWL5-9R7N]. 

5 See Peter Marcuse, Interpreting “Public Housing” History, 12 J. ARCHITECTURAL & PLAN. 
RSCH. 240, 242, 249-53 (1995) (explaining the history of public housing as seven distinct programs 
de�ned by policy actors’ goals). 
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Policing took the form of police forces physically present in public 
housing projects as a way to crack down on the failed war on drugs.6 It also 
manifested in the strict regulation of the lives of the few residents “deserving” 
and eligible to receive assistance.7 A more formal embodiment of policing 
arose through the “One Strike, and You’re Out” federal policy which dictated 
that any run-ins with police would result in eviction from public housing.8 As 
President Clinton put it, “If you break the law, you no longer have a home in 
public housing.”9 

In this Comment, I delineate the resounding e�ect that One Strike 
policies have in creating households that are labeled as “hard to house” 
because of their criminal histories. Additionally, One Strike policies 
contribute to and legitimize a carceral state that continues to punish and 
incarcerate communities of color and, afterwards, leaves them branded with 
criminal histories that exclude them from receiving one of the most basic 
human necessities: a place to live. 

I propose, as a starting point, abolishing one-strike policies, defunding 
police forces that continue to antagonize communities of color living in public 
housing, and correcting a power imbalance between public housing tenants 
and public housing authorities through a right to counsel. Yet, these proposals 
operate only by continuing to advance a system of housing which we might 
consider abolishing altogether. The government’s history of racial policing 
and its tendency to encourage policed communities for Black and Latinx 
families demand rethinking our federal housing assistance model as part of 
the larger abolitionist conversation. 

In Part I, I provide an overview of how our federal public housing has 
transformed around racialized and classist notions of who constitutes a 
“deserving” tenant. This grounding is important to understand public 
housing and federal housing assistance more broadly as a state-sanctioned 
surveillance mechanism used to police communities of color. Moreover, 
understanding how the “deserving” tenant has transformed highlights the 
inadequate response to communities of color’s housing needs—a stark 
contrast to the government’s homeownership e�orts targeted at building 
generational wealth for white communities. In Part II, I introduce the One-
Strike rule, describe how public housing authorities can continue to interpret 
it, and analyze the e�ect this has on residents with criminal histories through 
a case study of the Philadelphia Housing Authority’s eviction cases between 
 

6 See BETSY PEARL, CTR. FOR AM. PROGRESS, ENDING THE WAR ON DRUGS 1 (2018) (“Today, 
researchers and policymakers alike agree that the war on drugs is a failure.”) (emphasis added). 

7 See infra subsection I.D.2 (discussing policing approaches to public housing). 
8 See infra Section II.A (discussing the goals and e�ect of One Strike). 
9 Remarks Announcing the “One Strike and You’re Out” Initiative in Public Housing, 32 

WEEKLY COMP. PRES. DOC. 582, 583 (Mar. 28, 1996) [herein Clinton One Strike Remarks]. 
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2010 and 2020. While federal guidance during the Obama Administration 
weakened the mandatory aspects of One Strike, local housing authorities 
continue to have broad discretionary authority in implementing the rule 
against residents receiving housing assistance. 

In Part III, I argue for the abolition of policed public housing. My 
approach is twofold—as Angela Davis describes the abolitionist framework—
not just a “negative process of tearing down, but it is also about building up, 
about creating new institutions.”10 Any e�orts to correct the disparities in 
access to housing must address the generations of racial inequality that shaped 
our current system.11 I propose policies that will facilitate the dismantling of 
the current state of policing in public housing, including reining in public 
housing authorities’ discretionary authority when it comes to One Strike, 
defunding police forces that antagonize public housing residents in their own 
communities, and leveling the power imbalance when unrepresented public 
housing tenants face eviction. Furthermore, I argue that our government’s 
history of racially targeted policing should push us to rethink our housing 
assistance model—which is replete with “strings attached” based on 
perceptions of tenant deservingness—as it continues to exclude a large 
portion of Black and Latinx people in need of housing assistance. If we can 
learn anything from our pandemic responses, it should be that low- and 
middle-income families can bene�t from direct cash assistance.12 Moreover, 
the call to abolish institutions that contribute to our carceral state should 
incorporate a conversation about reintegrating individuals already a�ected by 
the carceral state into social and funding programs. Such a reframing of who 
is a “deserving” tenant under our federal housing assistance can also have 
profound consequences for other groups, including immigrant communities 
who are still not recognized as “deserving” of housing justice. 

I. OVERVIEW OF FEDERAL HOUSING ASSISTANCE:  
FRAMING THE “DESERVING” TENANT 

De�ning the “deserving” tenant impacts not only who bene�ts from 
housing assistance, but the type of housing assistance a group “deserves.”13 In 

 
10 ANGELA DAVIS, ABOLITION DEMOCRACY: BEYOND EMPIRES, PRISONS, AND 

TORTURE 69 (2005). 
11 See CONSUMER FIN. PROT. BUREAU supra note 2, at 4 (“Given the widening gaps brought 

by the pandemic, addressing disparities in housing insecurity will play a key role in addressing the 
nation’s racial inequities.”). 

12 MARY BOGLE ET AL., US P’SHIP ON MOBILITY FROM POVERTY, BUILDING BLOCKS AND 

STRATEGIES FOR HELPING AMERICANS MOVE OUT OF POVERTY 21-22 (2016) (describing the 
�exibility of cash support as “vital to low-income families”). 

13 Throughout this Part, I use the term “deserving” in two ways, depending on the point in history. 
On the one hand, housing assistance was allocated as follows: “X group is in need of housing and, thus, 
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this Part, I provide the historical and policy background of how federal 
housing assistance evolved around racial and class lines. On the one hand, the 
racist narrative recounted that Black low-income families deserved the poor 
quality of the assistance they received, including the lack of options to move 
out of public housing and the stigma attached to receiving Section 8 
assistance. On the other hand, Black low-income families, presumed to be 
criminals, are policed and surveilled to make sure only “good” or crime-free 
citizens receive housing assistance. These increased policing e�orts are 
purportedly on the behalf of Black low-income communities’ safety—a 
pervasive justi�cation for the policing and intrusion of their everyday lives. 

A. The Founding of Public Housing for the White, Working Class 

The Housing Act of 1937 (1937 Act) marked the beginning of federal 
public housing programs.14 Legislators predicated the 1937 Act on two 
growing issues amidst the Great Depression: unemployment and a “shortage 
of decent, safe, and sanitary” housing options.15 Legislators saw the two issues 
as inextricably linked—during the 1930s, about 13 million Americans were 
unemployed and were either unhoused or living in crowded slums.16 
Additionally, although legislators recognized a need for government 
interference, they purposefully limited the government’s role so as to not 
compete with the private housing industry.17 Thus, existing public works 
programs justi�ed the 1937 Act’s housing assistance, administered by the 
newly recognized public housing authorities (PHAs).18 

While the nation’s target seemed to be housing all families of low income, 
federal policies and practices explicitly broadcasted that “deserving” tenants 
were white, working class families, sometimes at the expense of displacing 

 
deserves housing assistance.” On the other hand, being part of the X group that needed housing assistance 
evolved as follows: “because you belong to X group, the group that needs housing assistance, you deserve 
this type of housing only and the restrictive conditions that come along with it.” 

14 Public Housing History, supra note 4. 
15 Stoloff, supra note 4, at 3 (quoting Housing Act of 1937, Pub. L. No. 75-412 § 1, 50 Stat. 888, 888). 
16 CHRISTINA ROSAN & YUAN HUANG, POLICY SHIFT: HOW THE U.S. DEVELOPED A 

HYBRID MODEL OF AFFORDABLE HOUSING PROVISION 9 (2014). A�ordable housing was so scant 
from 1929 to 1935 that only eight percent of the units constructed were “within reach” of about sixty-
�ve percent of families based on their income. Id. This means that for over 3.5 million families, only 
slightly over 21,000 a�ordable units were built in the span of seven years. Id. 

17 Id. at 11; see also Housing Act of 1937 Act § 2(2) (de�ning “families of low income” as those 
that could not “a�ord to pay enough to cause private enterprise in their locality or metropolitan area 
to build an adequate supply of . . . dwellings for their use”). 

18 See ROSAN & HUANG supra note 16, at 11 (explaining that over two-thirds of Americans 
unemployed at that time were in construction-related industries). The 1937 Act established PHAs 
to develop and administer low-rent housing and the clearance of slums through annual contributions 
from the federal government. Housing Act of 1937 §§ 2(11) 10, 12. 
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Black families.19 For example, the development of Techwood Homes, the �rst 
federal public housing project, resulted in the eviction of hundreds of Black 
families and transformed a previously poor, Black neighborhood into a “604-
unit, whites-only neighborhood.”20 The displacement and eviction of Black 
families predicated on the “preservation” of segregated communities was 
replicated nationwide, including in Austin, Chicago, and Atlanta.21 This 
pushed Black families to higher population densities, e�ectively creating the 
slums which the 1937 Act was purposed to eliminate.22 

Not only did public housing legislation bypass Black Americans, but the 
“poorest of the poor were often excluded from public housing” altogether.23 
Like many pieces of New Deal legislation, the creation of public housing was 
intended for the middle- or working-class families.24 Families eligible for 
public housing had incomes below the poverty line, but they were far from 
the poorest in the country based on income.25 Moreover, public housing rents 
were still too high for families who had been living in slums to a�ord.26 
Through this iteration of public housing, “housing authorities targeted the 
 

19 See Frank Ruechel, New Deal Public Housing, Urban Poverty, and Jim Crow: Techwood and 
University Homes in Atlanta, 81 GA. HIST. Q. 915, 915 (1997) (“Race and class were inextricably linked 
in the Depression-era and they shaped New Deal policies applied to slum clearance and public 
housing . . . .”); Stolo� supra note 4, at 2 (arguing public housing was initially meant for the working 
class); Marcuse, supra note 5, at 246 (“[P]ublic housing was used as a device to maintain racial 
segregation in housing. The national public housing program has been characterized as 
‘manipulating housing to preserve segregation.’”). 

20 Public Housing History, supra note 4; see also Ruechel, supra note 19, at 930 (“Atlanta city 
directories show that in the end over 200 black families moved out . . . and over 500 white families 
moved into Techwood Homes by 1938.”). While the federal government was found not to have the 
authority for these types of evictions, the local PHA was successful, and the result was a “‘federal 
stamp of approval’ on Jim Crow.” Id. at 929 (quoting Robert C. Weaver); see United States v. Certain 
Lands, 9 F. Supp. 137, 141 (W.D. Ky. 1935), a� ’d, 78 F.2d 684 (6th Cir. 1935), dismissed, 294 U.S. 735 
(1935), 297 U.S. 726 (1936). 

21 See RICHARD ROTHSTEIN, THE COLOR OF LAW: A FORGOTTEN HISTORY OF HOW 

OUR GOVERNMENT SEGREGATED AMERICA 21-24 (2017) (describing the U.S. Housing 
Authority’s—the agency responsible for providing federal subsidies to local PHAs—policy to 
“respect existing neighborhood racial characteristics” and to further “the preservation rather than 
the disruption of community social structures”). 

22 Id. at 22. 
23 Ruechel, supra note 19, at 919. 
24 Id. at 919 (noting an emphasis on the “New Deal’s middle-class”). 
25 Id. at 932. 
26 Id. at 932-33. To better understand who was bene�ting from public housing, it is helpful to 

dissect the population living in poverty during the Great Depression. Millions of families were 
unable to make a living and were living in poverty. However, many of the country’s “poor people” 
were actually former members of the middle class who enjoyed prosperity in the 1920s and retained 
“their habit of expressing their desires at the polls.” Lawrence M. Friedman, Public Housing and the 
Poor: An Overview, 54 CALIF. L. REV. 642, 645-46 (1966). Thus, millions of public housing 
candidates were really a “submerged middle class.” Id. at 646. This submerged middle class would 
not be setup to receive free housing, but instead, would have to pay rent su�cient to cover the 
operating costs until the family was able to regain its “rightful” income level. Id. at 645-48. 
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so-called ‘worthy poor,’ who were working their way up to homeownership.”27 
The quality of the public housing units re�ected the notion of “worthy” 
tenants by o�ering units “low- to mid-rise in nature [which] included high-
quality design and rich community amenities.”28 However, the quality of 
public housing greatly di�ered as the “deserving” population shifted. 

B. Post-War Housing Assistance for White Veterans and the White Middle Class 

During World War II, the nation’s housing priorities shifted, and housing 
construction occurred only to serve wartime purposes.29 In 1940, Congress 
enacted the Lanham Act “to provide housing for persons engaged in national-
defense activities, and their families” in areas where a shortage of housing 
would “impede national-defense activities.”30 The Lanham Act further 
segregated urban areas by either providing housing only for whites or creating 
housing opportunities for Black workers in a segregated fashion.31 Segregation 
further exacerbated the housing shortage for Black workers because, even 
when PHAs had vacant units in white housing projects and a long waiting list 
for Black workers, they would actively recruit white tenants, instead.32 

After the war, the federal government concentrated its housing e�orts in 
promoting opportunities for white veterans and white working-class families. 
The Housing Act of 1949 (“1949 Act”) reignited earlier New Deal-era goals 
to eliminate slums and create decent housing.33 Nonetheless, the 1949 Act’s 
actual impact on the construction of public housing was limited, relative to 
its objectives.34 Altogether, PHAs struggled to “attract higher-income tenants 
and whites” and the Federal Housing Administration helped white veterans 
and white working-class families to move out of public housing and into their 

 
27 Francesca Russello Ammon & Wendell E. Pritchett, The Long History of Unfair Housing, in 

PERSPECTIVES ON FAIR HOUSING 9, 25 (Vincent J. Reina, Wendell E. Pritchett & Susan M. 
Wachter eds., 2021). 

28 Id. 
29 Friedman, supra note 26, at 649; see also Marcuse, supra note 5, at 250 (explaining New York’s 

housing for war production workers regardless of income). 
30 Pub. L. No. 76-849, § 1, 54 Stat. 1125, 1125. 
31 ROTHSTEIN, supra note 21, at 25-27. 
32 Id. at 28. 
33 See Alexander von Ho�man, A Study in Contradictions: The Origins and Legacy of the Housing 

Act of 1949, 11 HOUS. POL’Y DEBATE 299, 309-10 (2000) (noting public housing expansion as the 
most controversial part of the 1949 Act); see also Russello Ammon & Pritchett, supra note 27, at 23 
(noting the 1949 Act’s objective was to provide a “decent home and suitable living environment for 
every American family” (quoting id. at 318)). 

34 While the 1949 Act had authorized the construction of 810,000 new public housing units in 
six years, only under 85,000 of those units were under construction by 1951. ROSAN & HUANG, supra 
note 16, at 12-13. 
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own homes in the suburbs.35 The �ight of white families into the suburbs left 
Black families without access to the employment, education, and housing 
opportunities which were being created in the suburbs and intentionally 
excluded Black families through discrimination.36 

Meanwhile, Black families were continually denied equal access to 
segregated projects and were removed from jobs and social services.37 The 
same dynamic that played out during the war—vacancies in white 
neighborhoods and long waiting lists for Black neighborhoods—forced PHAs 
to open all projects to Black families.38 By the 1960s, few white families 
remained in public housing.39 

At the same time, there was a shift in the demographics of who was being 
housed through federal assistance. Speci�cally, there was a shift in the label 
of who deserved public housing and the type of public housing they deserved. 
When “deserving” tenants shifted from white to Black families, the quality 
and type of housing shifted in turn. “Postwar projects were . . . distantly 
located within the city, cut o� by highways or railroad tracks, and isolated 
from their immediate surroundings by a sea of asphalt.”40 The ultimate 
outcome: “the creation of new urban ghettos.”41 

 
35 See NICHOLAS DAGEN BLOOM, PUBLIC HOUSING THAT WORKED: NEW YORK IN THE 

TWENTIETH CENTURY 180 (2008); Stolo�, supra note 4, at 2; Wendell E. Pritchett, Where Shall We 
Live? Class and the Limitations of Fair Housing Law, 35 URB. L. 399, 405 (2003) (“New suburban 
developments would provide safe, wholesome locations for nurturing white middle-class children.”). 

36 See NAT’L ADVISORY COMM’N ON CIV. DISORDERS, REPORT OF THE NATIONAL 

ADVISORY COMMISSION ON CIVIL DISORDERS 217 (1967) (“Most new employment opportunities 
do not occur in central cities, near all-[Black] neighborhoods. They are being created in suburbs and 
outlying areas—and this trend is likely to continue inde�nitely.”) (also known as the Kerner Report); 
see also id. at 223 (“[Black families] who are forced to live racially segregated lives must therefore be 
condemned to inferior lives—to inferior educations, or inferior housing, or inferior status.”). 

37 ROTHSTEIN, supra note 21, at 31-32. 
38 Katie Nodjimbadem, The Racial Segregation of American Cities Was Anything but Accidental, 

SMITHSONIAN MAG. (May 30, 2017), https://www.smithsonianmag.com/history/how-federal-
government-intentionally-racially-segregated-american-cities-180963494 [https://perma.cc/LNP9-
WA29]. In some instances, however, Black families were accepted only after white families could 
not �ll the vacancies. ROTHSTEIN, supra note 21, at 32. 

39 ROTHSTEIN, supra note 21, at 34. In New York, public housing went from having two-thirds 
white tenants in the 1940s to about a quarter in 1960. Wendell E. Pritchett, The Romance of Home: 
The Fair Housing Movement in the 1950s, at 57 (Pub. L. & Legal Theory Rsch. Paper Series, Research 
Paper No. 8, 2002). As a result, civil rights groups no longer challenged the discriminatory 
assignment of tenants, but focused their e�orts on the segregated placements of now predominantly 
Black projects. Id. at 34-35. Integration amendments to the 1949 Act failed as well as activists’ e�orts 
to translate the Supreme Court’s ruling in Brown v. Board of Education by denying the practice of 
“separate but equal” to public housing. Id. at 21, 31-34. 

40 Russello Ammon & Pritchett, supra note 27, at 27. 
41 Id. 
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C. Public Housing for the Marginalized Middle Class 

By 1965, when Congress created the Department of Housing (HUD), 
racial con�icts and riots across the United States had forced legislators to stop 
ignoring the “racial aspects of urban change.”42 In 1968, Congress passed the 
Housing and Urban Development Act of 1968 (“1968 Act”).43 The 1968 Act 
established an “ambitious goal” of increasing the nation’s housing stock, this 
time for the creation or rehabilitation of twenty-six million housing units over 
ten years, with six million units reserved for low- and moderate-income 
families.44 That same year, years of civil rights activists’ work culminated with 
the Civil Rights Act of 1968, otherwise known as the Fair Housing Act.45 
When it passed, the Fair Housing Act “prohibited discrimination in the sale, 
rent, and �nancing of housing based on race, religion, or national origin.”46 
However, “[u]nlike the fair employment provisions of the Civil Rights Bill of 
1964, which created the Equal Employment Opportunity Commission 
(EEOC) to investigate claims of discrimination and pursue relief, the Fair 
Housing Act did not create new government infrastructure.”47 Instead, the 
Fair Housing Act made HUD responsible for overseeing the legislation, and 
Congress underfunded HUD’s e�orts.48 

Much of the Fair Housing Act’s purpose was to expand opportunities for 
Black middle-class families.49 In fact, much of the advocacy revolved around 
property rights and specifically the prevention of the denial of homeownership 
based on race.50 These efforts ultimately targeted opportunities for “middle-

 
42 Wendell E. Pritchett, Which Urban Crisis?: Regionalism, Race, and Urban Policy, 1960–1974, 

34 J. URB. HIST. 266, 274 (2008) [hereinafter Pritchett, Which Urban Crisis?]. “During his 1960 
campaign, candidate John F. Kennedy stated that he would erase federal housing discrimination 
‘with the stroke of a pen,’ by signing an Executive Order if elected.” Pritchett, supra note 39, at 5. 
Kennedy ultimately delayed on his promise. Id. at 5. Although he signed an executive order banning 
discrimination in federal housing programs, advocates quickly noted the order’s limits. See Russello 
Ammon & Pritchett, supra note 27, at 33 (describing the months-long protests in Chicago led by 
Martin Luther King Jr. and the Chicago Freedom Network centered on housing discrimination). 

43 Pub. L. No. 90-448, 82 Stat 476. 
44 Sylvia C. Martinez, The Housing Act of 1949: Its Place in the Realization of the American Dream 

of Homeownership, 11 HOUS. POL’Y DEBATE 467, 470 (2000); ROSAN & HUANG, supra note 16, at 13. 
45 Pritchett, supra note 42, at 278. 
46 Vincent J. Reina, Wendell E. Pritchett & Susan M. Wachter, Introduction, in PERSPECTIVES 

ON FAIR HOUSING, supra note 27, at 1, 1. Subsequent amendments protected people based on 
gender, in 1974, and families with children and people with disabilities, in 1988. Id. at 6. 

47 Pritchett, supra note 35, at 466. 
48 See id. (noting Secretary of Housing Robert C. Weaver requested “$11 million dollars to 

create an enforcement infrastructure[;] Congress gave him less than $2 million”). 
49 See Pritchett, Which Urban Crisis?, supra note 42 at 276-77 (referencing Senator Charles H. 

“Chuck” Percy’s “approach of rebuilding the ghetto through home ownership [as] just one of many” 
and, later, Johnson’s response through the Fair Housing Act). 

50 Pritchett, supra note 39, at 6. 
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class [B]lacks who would lead the way to an integrated society.”51 Once more, 
low-income and racially marginalized families did not have opportunities 
besides the limited public housing available. 

D. Public Housing for the “Good” Citizen 

1. Racialized Approaches to Public Housing 

The 1970s brought about neoliberal shifts away from public housing.52 
First, to counter hyper-segregated public housing neighborhoods and 
increase choice and mobility, the federal government implemented voucher 
payments for participants to access private market units.53 Second, the federal 
government started to move away from building public housing altogether.54 

Congress solidi�ed the voucher program through the passage of the 
Housing and Community Development Act and created the Housing Choice 
Voucher (HCV) Program, otherwise known as Section 8.55 HUD broadened 
family choice about where to live—one of the key advantages of Section 8.56 
The government would provide “demand- and supply-side incentives to 
increase a�ordable housing availability to low- and moderate-income 
residents, while decreasing the �scal obligation for these goods and 

 
51 Pritchett, supra note 35, at 404-05. 
52 Akira Drake Rodriguez & Rand Quinn, Parallel Pathways of Reform: Fair Public Schooling & 

Housing for Black Citizens, in PERSPECTIVES ON FAIR HOUSING, supra note 27, at 74, 90. 
53 In 1970, HUD instituted the Experimental Housing Allowance Program, which gave 

participants in Pittsburgh, Pennsylvania, and Phoenix, Arizona payments to supplement the 
“‘housing gap’—the di�erence between the prevailing fair market rent [] for a ‘standard’ unit and 30 
percent of the family’s net income.” Historical Building Blocks for Housing Demonstration Research, 
HUD.GOV, https://archives.huduser.gov/periodicals/ResearchWorks/aprmay_10/RW_vol7num3t2.html 
[https://perma.cc/WPJ2-5AG2]. The federal government measures housing a�ordability in terms of 
the percentage of income a household must spend. “In the 1940s, the maximum a�ordable rent for 
federally subsidized housing was set at 20 percent of income,” then rose to 25 percent in 1969 and 
has remained at 30 percent since 1981. De�ning Housing A�ordability, HUD USER (Aug. 14, 2017), 
https://www.huduser.gov/portal/pdredge/pdr-edge-featd-article-081417.html [https://perma.cc/ 
VV7E-4PFE]. 

54 In 1973, President Nixon “placed a moratorium on new federal public housing construction.” 
See ROSAN & HUANG supra note 16, at 15. 

55 Id. PHAs administer housing choice vouchers to families who can use the voucher at a 
“housing unit of the family’s choice where the owner agrees to rent under the program.” Housing 
Choice Vouchers Fact Sheet, U.S. DEP’T OF HOUS. & URB. DEV., https://www.hud.gov/topics/ 
housing_choice_voucher_program_section_8 [https://perma.cc/H8HV-WTFA]. The PHA pays the 
landlord directly and the family is responsible for paying the di�erence between “the actual rent 
charged by the landlord and the amount subsidized by the program.” Id. 

56 U.S. DEP’T OF HOUS. & URB. DEV., SECTION 8 TENANT-BASED HOUSING ASSISTANCE: 
A LOOK BACK AFTER 30 YEARS iv (2000). 
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services.”57 Behind this neoliberal approach stood an “ideological turn” that 
delegitimized public housing as an answer to our nation’s housing needs.58 

While housing assistance has continued to evolve from the 1970s, there 
remains great resistance to directly providing cash benefits to tenants. More recent 
approaches to housing assistance, like the Low Income Housing Tax Credits, 
HOPE VI, CHOICE Neighborhoods Initiative, Moving to Work, and the Rental 
Assistance Demonstration, have similarly limited the federal government’s role in 
“directly providing subsidized housing.”59 For example, the Rental Assistance 
Demonstration program uses “public and private debt and equity” to invest in 
deteriorating HUD’s housing stock across the United States.60 

Vouchers were one of the �rst e�orts to tackle housing assistance through 
the lens of race—seeking to alleviate public housing “ghettos” and hyper-
segregated communities. Yet, Section 8 became a label that helped cities and 
suburbs single out Black families and exclude them.61 Although Section 8 has 
been grounded on choice and mobility—which is of key importance for racial 
minorities who had been historically segregated to public housing “ghettos”—
it also became a “facially neutral term[]” that serves the same purpose as 
“[o]vertly racist conduct designed to intimidate black newcomers in 
historically all-white suburbs.”62 

2. Policing Approaches to Public Housing 

Once notions of who “deserved” public housing solidi�ed around race and 
class—mainly Black and low-income families—the federal government began 
to police public housing recipients. This policing takes many forms. To 
receive housing assistance, residents must abide by high measures of crime-
free “good” citizenship. Additionally, under the auspice of protecting Black 
low-income families, public housing residents were subjected to increased 
policing. That is, public housing tenants deserve crime-free communities and 

 
57 Rodriguez & Quinn, supra note 52, at 90. 
58 Id. 
59 Id. at 91. 
60 See Rental Assistance Demonstration (RAD), U.S. DEP’T OF HOUS. & URB. DEV., 

https://www.hud.gov/RAD [https://perma.cc/EN55-XL9R]. 
61 Priscilla A. Ocen, The New Racially Restrictive Covenant: Race, Welfare, and the Policing of Black 

Women in Subsidized Housing, 59 UCLA L. REV. 1540, 1578 (2012) (describing the story of a Black 
female-headed family in Antioch, California who police and neighbors targeted for noise 
complaints); id. at 1565-68 (describing city campaigns in California targeting Section 8 recipients 
by developing criminal fraud cases against them). 

62 Norrinda Brown Hayat, Section 8 is the New N-Word: Policing Integration in the Age of Black 
Mobility, 51 WASH. U. J.L. & POL’Y 61, 61-63, 64, 86 (2016); see also id. at 64 (“Simply put, Section 
8 is the new n-word.”). 
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thus, their communities should be policed.63 However, both of these 
justi�cations operated—and continue to operate—under the presumed 
criminality of Black families. 

Four pieces of legislation “served as the foundation for a heavy-handed 
approach toward drugs generally in federally assisted housing programs.”64 
First, the Anti-Drug Abuse Act of 1988 statutorily required PHAs to use 
leases that prohibited “public housing tenants or other persons under the 
tenant’s control from engaging in criminal activity ‘on or near public housing 
premises.’”65 Second, under the Cranston-Gonzalez Act, PHAs enjoyed 
greater discretion in terminating households who the PHA suspected had a 
family member or guest engaging in “drug-related criminal activity.”66 Third, 
the Housing Opportunity Program Extension Act of 1996 “allowed PHA[s] 
to deny admission and evict residents on the basis of drug activity, alcohol 
abuse, and criminal behavior.”67 Fourth, under the Quality Housing and Work 
Responsibility Act of 1998, PHAs could deny applicants or any member of 
the household if “during a reasonable time preceding the date when the 
applicant household would otherwise be selected for admission, [they] 
engaged in any drug-related or violent criminal activity or other criminal 
activity which would adversely a�ect the health, safety, or right to peaceful 
enjoyment of the premises by other residents.”68 

 
63 See, e.g., Michael Cooper, 61 Arrested in Drug Raids at South Bronx Tenements, N.Y. TIMES (Dec. 

18, 1996), https://www.nytimes.com/1996/12/18/nyregion/61-arrested-in-drug-raids-at-south-bronx-
tenements.html [https://perma.cc/HJ7F-LPZD] (describing a 3-month, $100,000 investigation into a 
housing project that received federal funds as justified because “[w]e [taxpayers] did not invest [] 
funds so that people who live there and need this housing are terrorized and victimized”). 

64 Lahny R. Silva, Collateral Damage: A Public Housing Consequence of the “War on Drugs,” 5 U.C. 
IRVINE L. REV. 783, 789 (2015). 

65 Id. at 789-90 (quoting Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, sec. 5101, § 6(l), 
102 Stat. 4181, 4300 (codi�ed as amended at 42 U.S.C. 1437d)); sec. 5101, § 6, 102 Stat. 4181, 4300 
(“[A] public housing tenant, any member of the tenant’s household, or a guest or other person under 
the tenant’s control shall not engage in criminal activity, including drug-related criminal activity, on 
or near public housing premises, while the tenant is a tenant in public housing, and such criminal 
activity shall be cause for termination of tenancy.”) (emphasis added). 

66 Silva, supra note 64, at 790. Under the Cranston-Gonzalez Act, households evicted for “drug-
related criminal activity” would also be barred from obtaining public housing assistance for “three 
years or a reasonable time” unless the o�ending person was rehabilitated. Id. 

67 Rebecca J. Walter, Jill Viglione & Marie Skubak Tillyer, One Strike to Second Chances: Using 
Criminal Backgrounds in Admission Decisions for Assisted Housing, HOUS. POL’Y DEBATE 1, 4 (Apr. 24, 
2017), https://nlihc.org/sites/default/files/One-Strike-to-Second-Chances.pdf [https://perma.cc/2JXX-
PAW2]; see also Housing Opportunity Program Extension Act of 1996, Pub. L. No. 104-120, 
§ 9(e)(1)(A)–(B), 110 Stat. 834, 837-38 (codi�ed at 42 U.S.C. § 1437d) (stipulating that PHAs 
establish provisions to prohibit occupancy by or terminate tenancy of individuals who illicitly use 
controlled substances). 

68 Quality Housing and Work Responsibility Act of 1998, Pub. L. No. 105-276, § 576(c), 112 
Stat. 2461, 2640 (codi�ed at 42 U.S.C. § 13661). 
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Through this legislation, PHAs gained ample discretion to exclude or 
evict residents from housing assistance based on a range of crimes.69 
Moreover, PHAs also gained ample discretion in how far back they could look 
through people’s criminal histories, reaching into the past or present actions 
of guests who presumably were under the “control” of tenants.70 

Beyond the new policing role that PHAs took on, public housing projects 
became subject to the increased policing and militarization that has 
contributed to our present-day carceral state, further targeting communities 
of color disproportionately.71 This militarization was exacerbated by the “War 
on Drugs” in the 1980s and 1990s, one of the biggest catalysts for the country’s 
era of mass incarceration.72 Although the War on Drugs was a failed war from 
its inception, it has been a popular avenue for elected o�cials to boast that 
they were using tax dollars e�ectively—only for those communities that 
deserved them—the proof being stringent vetting and policing e�orts.73 

Thus, tenant safety, and the responsible use of the limited public housing 
tax dollars available, justified the creation of the “good” citizen—the few 
residents eligible to receive public housing. In the next Part, I describe the 
effect these policies have on people who need housing assistance but are 
completely excluded based on PHA’s targeted policing and vetting of residents. 

II. THE POLICING STATE OF PUBLIC HOUSING AND HOUSING 
ASSISTANCE 

Public housing residents are policed in two different ways. First is the active 
presence of police forces embedded in PHAs, which results in searches and 
arrests. Second is the administrative policing that occurs when housing 
authorities weed out the “non-deserving” tenants from receiving housing 
 

69 Id. 
70 Id. 
71 See Alexis Karteron, When Stop and Frisk Comes Homes: Policing Public and Patrolled Housing, 69 

CASE W. RSRV. L. REV. 669, 680-86 (2019) (describing policing strategies that target public housing). 
72 Silva, supra note 64, at 784. 
73 See, e.g., Chris Spolar, Site of Alleged Drug Activity Raided—Twice, WASH. POST (May 12, 

1989), https://www.washingtonpost.com/archive/local/1989/05/12/site-of-alleged-drug-activity-raided-
twice/f1c8b4b1-770c-4f6a-a3a0-886e2e79e923 [https://perma.cc/MD6C-KN93] (describing 
Washington D.C. Mayor Marion Barry’s self-proclaimed victory after he personally handed eviction 
papers to sixteen people in a public housing project, stating “We’re doing this to show the people 
that we’re going to clear crack users out of public housing”). A similar narrative is invoked with the 
phrase “welfare queen.” See Dorothy E. Roberts, The Value of Black Mothers’ Work, 26 CONN. L. REV. 
871, 873 (1994) (describing the devaluation of “Black mothers’ work in the home because “[society] 
sees these mothers as inherently un�t”). For a discussion on what we have been left with after a 
failed war on drugs, see Brian Mann, After 50 Years of the War on Drugs, ‘What Good Is It Doing for 
Us?,’ NPR (June 17, 2021, 5:00 AM), https://www.npr.org/2021/06/17/1006495476/after-50-years-of-
the-war-on-drugs-what-good-is-it-doing-for-us [https://perma.cc/P2N4-5F6E] (exploring the 
impact of drug policies across the country on marginalized groups). 
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assistance. Low-income households are only subjected to this intrusive scrutiny 
because there are few affordable housing options, and they are forced to depend 
on federal housing assistance. That is, if low-income families were homeowners, 
this scrutiny would be lessened, if not absent. In this Part, I focus on the second 
type of policing based on eligibility and evictions shaped by One Strike 
policies. Although the federal government weakened some of the harsher, 
mandatory aspects of One Strike, PHAs continue to exercise a broad policing 
power that reaches into intimate aspects of residents’ lives and forces families 
to succumb to the intrusion or forego housing assistance altogether. 

A. Mandatory “One Strike and You’re Out” Policies 

One Strike and You’re Out—or One Strike—policies gave ample power to 
housing authorities to evict or deny tenants assistance if a tenant or a member 
of their household had any run-ins with the police. Run-ins could include either 
drug-related or “other criminal activity” described below. In 1988, Congress 
laid the groundwork for the One Strike policies through the Anti-Drug Abuse 
Act.74 In 1996, President Clinton gave “new life” to the law, thereby expanding 
One Strike policies nationwide.75 Clinton sought to “restore the rule of law to 
public housing” and explained: “if you mess up your community you have to 
turn in your key; if you insist on abusing or intimidating or hurting other 
people[,] you’ll have to live somewhere else.”76 Underlying his remarks was the 
deeply embedded notion that only certain residents deserved public housing 
assistance and that, if one deviated from the path of the “model citizen,” they 
were considered unworthy of public assistance.77 

At the president’s request, HUD and the Department of Justice (DOJ) 
created the national guidelines to spearhead One Strike policies locally.78 
Thus, HUD’s guidelines addressed the administration’s objective to make 
individuals ineligible79 for housing assistance by o�ering guidance on: (1) how 

 
74 At this point, the federal government “turned the focus” of its War on Drugs to public housing 

developments, explaining One Strike’s focus on drug-related crimes. Michelle Y. Ewert, One Strike 
and You’re Out of Public Housing: How the Intersection of the War on Drugs and Federal Housing Policy 
Violated Due Process and Fair Housing Principles, 32 HARV. J. RACIAL & ETHNIC JUST. 57, 59 (2016). 

75 Id. Prior to 1996, PHAs were not using their One Strike legal authority either because it was 
not a priority, or it was di�cult to access. See Clinton One Strike Remarks, supra note 9, at 583. 

76 Clinton One Strike Remarks, supra note 9, at 582. 
77 Id. at 584 (“Now we are going to give the good, decent, law-abiding citizens in public housing 

the life they deserve . . . .”) (emphasis added); id. at 583 (describing people trying to “be good 
parents”, could “eventually save enough” for their own homes, and “honor[ed] the rule of law”). 

78 Id.; Memorandum on the “One Strike and You’re Out” Guidelines, 32 WEEKLY COMP. 
PRES. DOC. 584, 585 (March 28, 1996) (“At my request, HUD has now developed, in consultation 
with the Department of Justice, new national Guidelines on One Strike and You’re Out.”). 

79 Throughout this Section, I refer to ineligibility as either the eviction of current public housing 
or housing assistance recipients, and the denial of applicants through the admissions process. 



826 University of Pennsylvania Law Review [Vol. 170: 811 

to prevent admission into public housing through screening; (2) how to 
incorporate lease provisions to enforce evictions; and (3) how to set up the 
policies locally, or else face budgetary setbacks.80 

First, HUD encouraged PHAs to stop admitting residents who had any 
prior illegal drug use or other criminal activity on their records.81 The 
authority to police “other criminal activity” gave PHAs a lot of discretion, 
enabling them to cherry-pick criminal activity that would “endanger the well-
being of residents.”82 It also gave PHAs an intrusive policing power, allowing 
them to reach deep into the national law enforcement databases “to retrieve 
arrest and criminal record histories.”83 As HUD advised, “PHAs should enlist 
the cooperation of local, state, and federal law enforcement o�cials and courts 
to gain access to criminal records . . . to the hill [sic] extent permitted by law.”84 
By the fall of 1996, just six months after the federal government issued its 
guidelines, PHAs had denied more than 19,400 public housing applicants, 
almost double the number of applicants denied before HUD’s guidelines.85 

Second, HUD encouraged PHAs to enforce evictions by adding strict One 
Strike policies to tenants’ leases.86 Under HUD’s suggested lease changes, any 
violations of a lease’s criminal activity terms, including activity by guests 
“under [a tenant’s] control” was a serious lease violation and thus, grounds for 
eviction.87 Therefore, even if a guest engaged in illegal drug use or possession, 
an entire household could be evicted.88 This allowed for the increased policing 
of tenants’ lives and relationships. Not only were tenants expected to refrain 
from certain conduct, but they would have to allow PHAs to police their 
children, immediate family living with them, and guests, or face eviction.89 

 
80 U.S. DEP’T OF HOUS. & URBAN DEV., PIH 96-16 (HA), “ONE STRIKE AND YOU’RE 

OUT” SCREENING AND EVICTION GUIDELINES FOR PUBLIC HOUSING AUTHORITIES (HAS), 
§§ II, III(1), III(8), III(9) (1996) [hereinafter HUD’s 1996 One Strike Guidelines]. 

81 Id. §§ II(1), (5) (noting that every newly admitted tenant would have to comply with the 
new guidelines, including thorough background checks). 

82 Id. § II. 
83 KEESHA M. MIDDLEMASS, CONVICTED AND CONDEMNED: THE POLITICS AND 

POLICIES OF PRISONER REENTRY 97 (2017). Similar intrusive practices inquire about immigration 
status, deriving the “deservingness” of tenants based on their legal or citizenship status. See, e.g., 
Milicent Sasu, HUD’s “Mixed-Status” Rule Is the Latest Attack on the Immigrant Community, NAT’L 

IMMIG. L. CTR. (July 8, 2019), https://www.nilc.org/2019/07/08/huds-mixed-status-rule-is-the-
latest-attack-on-the-immigrant-community [https://perma.cc/K6R3-WKG2] (describing a proposed 
rule by HUD that would “bar ‘mixed-status’ families from residing in public housing and using 
Section 8 programs”). 

84 HUD’s 1996 One Strike Guidelines, supra note 80, § II(2) (emphasis added). 
85 See Walter, Viglione, & Tillyer, supra note 67, at 4. 
86 HUD’s 1996 One Strike Guidelines, supra note 80, § III(1). 
87 Id. 
88 Ewert, supra note 74, at 66-67. 
89 Id. at 74 (arguing that evicting tenants for third-party activity raises substantive due process 

concerns). Such a paternalistic approach to families receiving federal assistance is not constrained 
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PHAs received such ample discretion to police and evict that a tenant, 
family member, or guest did not need to have an arrest record or a conviction 
for PHAs to be able to launch an eviction proceeding—evictions could be 
based on the mere suspicion of criminal activity alone.90 As with admission 
denials, within six months of HUD’s One Strike guidelines, PHA’s evictions 
increased by more than 1,000 families.91 

Third, HUD warned PHAs that if they failed to implement One Strike, 
they could lose out on budgetary incentives. Every year, PHAs are “graded” 
based on the Public Housing Management Assessment Program (PHMAP) 
score.92 The scores are converted from a PHA’s performance across a number 
of “indicators,” such as the number of vacancies within a PHAs’ housing 
stock, the amount of rent uncollected, and the condition of the units.93 If a 
PHA were to score low on its One Strike policy implementations, along with 
the other measured indicators, it could receive a “failing PHMAP score [and] 
would be ineligible for . . . additional funding and could ultimately face a 
HUD takeover of its management.”94 

While HUD did measure the e�ect of the One Strike policy within six 
months of its implementation,95 it is hard to put a number on exactly how 
many evictions occurred after 1996 based on the pressure exerted on PHAs 
to embrace the policy. Moreover, it is even harder to determine exactly how 
many families were discouraged from applying for housing assistance given 
these new policing e�orts. Despite this data gap, it is not hard to see that 
communities of color were disproportionately a�ected by both the increased 

 
to public housing recipients. For example, families receiving food stamps or other types of assistance 
have been subjected to midnight raids and social media searches to “crack down on the ever-elusive 
welfare fraud.” Kalena Thomhave, Another Way to Police the Poor, THE AM. PROSPECT (Mar. 11, 
2019), https://prospect.org/economy/another-way-police-poor [https://perma.cc/URW2-P5D7]. 

90 HUD’s 1996 One Strike Guidelines, supra note 80, § III(2). HUD reasoned “[e]victions are 
civil, not criminal, matters. In order to terminate a lease and evict a tenant, a criminal conviction or 
arrest is not necessary, and PHAs need not meet the criminal standard of ‘proof beyond a reasonable doubt’ 
in eviction proceedings.” Id. (emphasis added) 

91 U.S. DEP’T OF HOUS. & URB. DEV., MEETING THE CHALLENGE: PUBLIC HOUSING 

AUTHORITIES RESPOND TO THE “ONE STRIKE AND YOU’RE OUT” INITIATIVE vi (1997). 
92 U.S. GOV’T ACCOUNTABILITY OFF., GAO/RCED-97-27, PUBLIC HOUSING: HUD 

SHOULD IMPROVE THE USEFULNESS AND ACCURACY OF ITS MANAGEMENT ASSESSMENT 

PROGRAM 14 (1997) [hereinafter GAO Report]. 
93 Id. at 13 (describing indicators that HUD uses to assess performance). HUD incentivizes 

PHAs to work on these indicators by providing regulatory relief from reporting requirements or 
budgetary incentives for high performers. HUD’s 1996 One Strike Guidelines, supra note 80, § I(a) 
(describing the pros and cons of scoring high on the PHMAP). 

94 HUD’s 1996 One Strike Guidelines, supra note 80, § 1(a). One of PHMAP’s indicators 
became “Security: One Strike and You’re Out.” U.S. DEP’T. OF HOUS. & URB. DEV., PUBLIC 

HOUSING MANAGEMENT ASSESSMENT PROGRAM (PHMAP)—INDICATOR #8, SECURITY: 
“ONE STRIKE AND YOU’RE OUT,” 1 (1996). 

95 See U.S. DEP’T OF HOUS. & URB. DEV., supra note 91, at vi. 
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police presence and the daily policing of records and conduct, given their 
disproportionate representation as public housing tenants. These presumably 
race-neutral policies were aimed at policing communities where 58 percent of 
the households were Black, Latinx, Native American, or Asian.96 

B. Discretionary One Strike 

In recent years, the racist impact of One Strike has become clearer to the 
federal government. In 2015, President Obama attempted to weaken the 
policy, which is now deeply embedded within PHAs’ leases and practices.97 
Under the Obama administration, HUD urged PHAs to be more lenient in 
their admission and eviction determinations. Despite this directive, PHAs 
continue to exercise ample discretion in determining ineligibility based on 
criminal history. 

HUD clari�ed One Strike as follows: 

HUD does not require that PHAs and owners adopt or enforce so-called “one-
strike” rules that deny admission to anyone with a criminal record or that 
require automatic eviction any time a household member engages in criminal 
activity in violation of their lease. Instead, in most cases, PHAs and owners have 
discretion to decide whether or not to deny admission to an applicant with 
certain types of criminal history, or terminate assistance or evict a household 
if a tenant, household member, or guest engages in certain drug-related or 
certain other criminal activity on or off the premises (in the case of public 
housing) or on or near the premises (in the case of Section 8 programs).98 

HUD further clari�ed that tenants had certain due process rights, 
including the right to “dispute the accuracy and relevance of a criminal record 
before admission or assistance is denied on the basis of such record” as well as 

 
96 See A Picture of Subsidized Households General Description of the Data and Bibliography, DEP’T 

OF HOUS. & URB. DEV., https://www.huduser.gov/portal/datasets/assthsg/statedata98/descript.html 
[https://perma.cc/QK8A-DKPJ] (describing public housing demographics in 1998). In 1997, while 
Blacks constituted less than thirteen percent of the U.S. population, they represented forty-seven 
percent of public housing residents. See id.; CTR. FOR DISEASE CONTROL & PREVENTION, 
POPULATION BY AGE GROUPS, RACE, AND SEX FOR 1960–97, https://www.cdc.gov/nchs/data/ 
statab/pop6097.pdf [https://perma.cc/4MDC-2SKG]. Similarly, in 1997, Hispanics represented 
about eleven percent of the US population and nineteen percent of the public housing population. 
See A Picture of Subsidized Households General Description of the Data and Bibliography, supra; JOHN 

REED & ROBERTO R. RAMIREZ, THE HISPANIC POPULATION IN THE UNITED STATES: MAR. 
1997 (UPDATED) (1998), https://www.census.gov/prod/3/98pubs/p20-511.pdf [https://perma.cc/ 
HPM3-PU62]. 

97 DEP’T OF HOUS. & URB. DEV., NOTICE PIH 2015-19, GUIDANCE FOR PUBLIC HOUSING 

AGENCIES (PHAS) AND OWNERS OF FEDERALLY-ASSISTED HOUSING ON EXCLUDING THE 

USE OF ARREST RECORDS IN HOUSING DECISIONS 1 (2015). 
98 Id. at 2 (emphasis added). 
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a “right to request an informal hearing or review after an application for 
housing assistance is denied.”99 

Moreover, PHAs could no longer deny or terminate assistance based solely 
on a history of arrests without charges or convictions. However, arrests could 
trigger an investigation into “police report[s], record[s] of disposition of any 
criminal charges, and other evidence associated with the arrest to inform its 
eligibility determination.”100 Beyond these clari�cations, the Obama 
Administration left the PHAs’ One Strike policies intact. As long as PHAs 
did not solely consider an arrest to exclude people from assistance, they could 
still operate One Strike policies based on convictions or evidence surfaced 
after spotting an arrest. Thus, PHAs’ authority did not altogether cease, it 
just went from mandatory to discretionary. 

C. E�ect of One Strike Policies Today 

One Strike policies have had resounding e�ects on the lives of public 
housing residents and their families. In this section, I cover not only the types 
of o�enses that remain a complete ban to housing assistance, but also the 
consequences that families face with the policies already embedded to PHAs’ 
practice, including having limited access to a�ordable housing stock, 
becoming unhoused, and family separation. Next, I discuss the Philadelphia 
Housing Authority’s eviction trends before and after the Obama 
administration guidelines that clari�ed that arrest records should be the basis 
of an eviction. 

1. Consequences of Creating Hard-to-House Households 

Mandatory and discretionary One Strike policies have created a large 
subset of households that become “hard-to-house”—that is, the type of 
accessible housing available to them is even more limited—based on people’s 
 

99 Id. at 4-5. While a tenant receiving housing assistance may have an attorney or advocate 
present at such hearings, the tenant generally must cover representation costs at their own expense, 
making it unlikely they will have someone present. See PHILA. HOUS. AUTH., PHILADELPHIA 

HOUSING AUTHORITY PUBLIC HOUSING GRIEVANCE PROCEDURE 22 (2015), http:// 
www.pha.phila.gov/media/170258/grievanceprocedures2015.pdf [https://perma.cc/7TGL-AAFY] 
(explaining a tenant may have an attorney or advocate present at the tenant’s expense). 

100 DEP’T OF HOUS. & URB. DEV., FAQS: EXCLUDING THE USE OF ARREST RECORDS IN 

HOUSING DECISIONS 2, https://www.hud.gov/sites/documents/FAQ_EXCLUDE_ARREST_ 
RECORDS.PDF [ttps://perma.cc/ES3H-G6KT]. PHAs also have ample access to evidence, 
including police reports; witness or applicant and tenant statements; formal charges �led, whether 
the charges were withdrawn, abandoned, dismissed, or resulted in acquittal; and “any other evidence 
relevant to whether the applicant or tenant engaged in the disqualifying criminal activity.” Id. HUD 
did a�rm the need to prove disqualifying criminal activity by a “preponderance of the evidence,” a 
move that the Clinton administration had intentionally avoided. Id. at 3; see also supra note 90 and 
accompanying text. 
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criminal history and the demands to exclude them.101 Despite the changes 
brought about under the Obama administration, PHAs are still compelled to 
permanently ban individuals with certain criminal convictions—including 
“those convicted of manufacturing methamphetamine on federally assisted 
property” and individuals “who are required to register as sex o�enders for 
life.”102 Other mandatory, but temporary, bans include individuals who in the 
past three years were evicted from federally assisted housing for drug-related 
activity.103 Moreover, PHAs must exclude households if there is “reasonable 
cause to believe that a [household] member’s (1) illegal use of a controlled 
substance, (2) abuse of alcohol, or (3) pattern of illegal use of controlled 
substance or abuse of alcohol may interfere with the health, safety, or right to 
peaceful enjoyment of the premises by other residents.”104 

Through a discretionary lens, PHAs can exclude households based on 
certain drug-related criminal activity, violent criminal activity, and “[o]ther 
criminal activity that would adversely a�ect the health, safety, or right to 
peaceful enjoyment of the premises by other residents, the owner, or public 
housing employees.”105 Additionally, PHAs can look back as far as they want 
into individuals’ criminal histories.106 Many use uniform lookback periods 
and erroneously equate misdemeanor and felony o�enses.107 

These types of hard-to-house households have limited options, and this 
can dramatically disrupt their �nancial situations and living conditions. 
Households excluded from federal housing assistance must seek low-income 
housing through the private market.108 Yet, private landlords may also police 

 
101 HUD’s de�nition of hard-to-house households, as opposed to housing advocates’ de�nition, 

does not include families with criminal histories. Compare U.S. DEP’T OF HOUS. & URB. DEV., 
FAMILY REPORT HUD-50058 (2013), https://www.hud.gov/sites/documents/50058.PDF [https:// 
perma.cc/D5MA-H9Q5] (de�ning such households as “three or more minors or if [those where] 
there is a disabled family member and the family is moving to a di�erent unit”), with MARY K. 
CUNNINGHAM, SUSAN J. POPKIN & MARTHA R. BURT, PUBLIC HOUSING TRANSFORMATION 

AND THE HARD TO HOUSE 5 (2005). Here, I expand the de�nition to include any household 
a�ected by One Strike. 

102 MARIE CLAIRE TRAN-LEUNG, WHEN DISCRETION MEANS DENIAL: THE USE OF 

CRIMINAL RECORDS TO DENY LOW-INCOME PEOPLE ACCESS TO FEDERALLY SUBSIDIZED 

HOUSING IN ILLINOIS 5-6 (2011). 
103 Id. Applicants who successfully completed drug rehabilitation, or whose prior eviction’s 

circumstances no longer exist, may remain eligible. Id. 
104 Id. at 6. 
105 Id. at 8. 
106 Look back periods only need to be “reasonable.” Id. at 10. 
107 Id. at 12. Felony bans are sweeping and “[do] not bear on a person’s ability to meet their 

obligations as a tenant.” MARIE CLAIRE TRAN-LEUNG, WHEN DISCRETION MEANS DENIAL: A 

NATIONAL PERSPECTIVE ON CRIMINAL RECORDS BARRIERS TO FEDERALLY SUBSIDIZED 

HOUSING IX (2015). 
108 Since low-income households would also generally rely on renting, rather than 

homeownership, they are also at a disadvantage since at least Fourth Amendment jurisprudence 
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their tenants through background checks,109 and units accessible for low-
income households may not exist.110 Because communities of color are more 
likely to be extremely low-income renters, they are also more likely to become 
cost-burdened households.111 

Moreover, hard-to-house households ineligible for assistance and unable 
to a�ord private market units are under the constant threat of becoming 
unhoused. In the United States, formerly incarcerated people are “10 times 
more likely to be [unhoused] than the general public.”112 Additionally, HUD 
describes exclusion of a family member, resulting in family separation not as 
an unintended consequence, but as an appropriate “alternative approach[]” to 
the eviction of the entire household.113 Thus, families must exclude parents, 
children, or other members from their family unit to keep their assistance. 
Furthermore, even if families choose to separate their households, PHAs 
continue to police them through no-trespass policies that ban “unwanted non-

 

tends to favor homeowners. See, e.g., Karteron, supra note 71, at 691 (describing Fourth Amendment 
jurisprudence as “much more welcoming to private homes than to apartments”). 

109 See DEP’T. OF HOUS. & URB. DEV., OFFICE OF GENERAL COUNSEL GUIDANCE ON 

APPLICATION OF FAIR HOUSING ACT STANDARDS TO THE USE OF CRIMINAL RECORDS BY 

PROVIDERS OF HOUSING AND REAL ESTATE-RELATED TRANSACTIONS 2 (2016) (explaining 
HUD’s guidance that “[h]aving a criminal record is not a protected characteristic,” but that criminal 
history–based housing restrictions violate the Fair Housing Act if the burden falls more on renters 
of one race or national origin). 

110 In 2020, “[o]ver 10.9 million of the nation’s 43.7 million renter households ha[d] extremely 
low incomes,” but only 7.3 million rental homes were considered a�ordable enough for extremely 
low-income renters. NAT’L LOW INCOME HOUS. COAL., THE GAP: A SHORTAGE OF 

AFFORDABLE HOMES 2 (2020). 
111 Id. at 14-15. In 2020, “35% of American Indian renters, 34% of Black renters, 28% of Hispanic 

renters, and 24% of Asian renters [had] extremely low incomes, compared to 21% of white non-
Hispanic renters” and “70.5% of Hispanic, 70.9% of non-Hispanic Black, and 70.5% of non-Hispanic 
white extremely low-income renters [paid] more than half their incomes for housing.” Id. Recall, 
cost-burdened households are forced to spend more than thirty percent of their income on housing 
costs. See supra note 53. 

112 Lucius Couloute, Nowhere to Go: Homelessness Among Formerly Incarcerated People, PRISON 

POL’Y INITIATIVE (Aug. 2018), https://www.prisonpolicy.org/reports/housing.html [https:// 
perma.cc/9A5J-M7EW]; see also id. (stating about 5 million formerly incarcerated people live in the 
United States, and the probability of becoming unhoused increases as the number of incarcerations 
increases). Being unhoused also increases the likelihood of arrest and incarceration given the 
criminalization of unhoused people. Id.; NAT’L L. CTR. ON HOMELESSNESS & POVERTY, NO 

SAFE PLACE: THE CRIMINALIZATION OF HOMELESSNESS IN U.S. CITIES, APPENDIX (2015) 
(detailing U.S. local ordinances that criminalize unhoused people). 

113 See HUD’s 1996 One Strike Guidelines, supra note 80, § III(5); id. (“[A]lternative approaches 
may be appropriate, such as allowing a household to remain in occupancy on the condition that the 
offending member move and agree not to return. . . . [T]respass laws and restraining orders may also 
help to keep former residents away from remaining household members.”). 
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residents.”114 These policies interfere with family relationships and can be 
used to “police residents, rather than to protect them.”115 

2. Case Study: Philadelphia Housing Authority 

Despite being a plurality-Black city, Philadelphia remains one of the most 
segregated big cities in the country, and its “[p]overty rates are most 
pronounced in [its racial] minority populations.”116 Homeownership rates are 
the highest among white families.117 Black residents make up forty percent of 
the city’s population. Yet, more than ninety percent of public housing 
residents are Black, slightly over five percent are Latinx, and less than one 
percent are Asian or Pacific Islander or Native American.118 In this subsection, 
I illustrate the changes in the Philadelphia Housing Authorities’ 
(“Philadelphia HA”) One Strike policies in both its public housing and Section 
8 programs after the Obama Administration’s 2015 One Strike guidance. 

Every PHA creates local policies for its public housing and Section 8 
programs through the Admission and Continued Occupancy Plan (ACOP) 
and the Administrative Plan (Admin Plan), respectively.119 These handbooks 
contain mandatory and discretionary policies for eligibility and termination 
of assistance.120 The Philadelphia HA’s ACOP and Admin Plan contain 
identical eligibility and termination of assistance or eviction requirements 
when it comes to criminal history.121 From the Clinton One Strike period to 

 
114 Janet Weiner, No-Trespass Policies in Public Housing iv (2016) (Ph.D. dissertation, 

University of Pennsylvania), https://repository.upenn.edu/cgi/viewcontent.cgi?article=3876&context= 
edissertations [https://perma.cc/V6XV-5N9P]. 

115 Id. at iv; see also Jose Torres, Jacob Apkarian & James Hawdon, Banishment in Public Housing: 
Testing an Evolution of Broken Windows, SOC. SCIS. 1, 2, 4 (Oct. 14, 2016), https://www.mdpi.com/ 
2076-0760/5/4/61 [https://perma.cc/2YKV-QB44] (arguing that banishment laws have no signi�cant 
impact on violent crime but lead to drug and trespass arrests); Deborah N. Archer, The New Housing 
Segregation: The Jim Crow E�ects of Crime-Free Housing Ordinances, 118 MICH. L. REV. 173, 176 (2019) 
(arguing no evidence exists that crime-free housing ordinances reduce crime, but they do restrict 
access to a�ordable housing and promote racial segregation). 

116 See CITY OF PHILA. & THE PHILA. HOUS. AUTH., ASSESSMENT OF FAIR HOUSING 
61 (2016); id. at 50-52, 61 (showing maps of Philadelphia’s concentration of Black, Asian, and 
Latinx communities). 

117 Id. at 73. 
118 Id. at 204, 209. The Section 8 HCV program has a similar racial and ethnic breakdown. Id. at 210. 
119 Public Housing Authority Local Policies, NAT’L HOUS. L. PROJECT (Nov. 17, 2017), https:// 

www.nhlp.org/resources/public-housing-authority-local-policies [https://perma.cc/TDY5-8R7Z]. 
120 Id. 
121 Throughout this subsection, I refer to both the termination of assistance and eviction as 

possible outcomes because through the HCV program, tenants who lose assistance may continue to 
reside in their unit paying full market costs. Thus, while the PHA may terminate assistance, the 
property owner could choose not to evict, or terminate the tenancy. This is not the case in public 
housing, where the PHA plays the role of owner and landlord, and termination of assistance is 
synonymous with eviction. See U.S. DEP’T OF HOUS. & URB. DEV., HUD HANDBOOK 4350.3: 
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the Obama One Strike period, no substantial changes took place in the type 
of conduct that could make an applicant or tenant ineligible for assistance.122 
Prior to HUD’s 2015 guidelines on arrest, the Philadelphia HA included 
records of arrest for drug-related or violent criminal activity as evidence of 
criminal activity.123 However, the Philadelphia HA did note that convictions 
would be given greater weight than arrests.124 After the 2015 clari�cations, the 
Philadelphia HA explicitly changed its policy: 

[The Philadelphia HA] uses convictions, not arrest records, to determine that 
an individual has engaged in criminal activity. [The Philadelphia HA] may 
deny admission based upon the conduct underlying an arrest if the conduct 
indicates that the individual is not suitable for tenancy and [the Philadelphia 
HA] has su�cient evidence other than the fact of arrest that the individual 
engaged in the conduct. The conduct, not the arrest, will be the relevant 
factor for admissions and tenancy determination.125 

With this change, arrest records were no longer su�cient to end 
someone’s assistance; however, the underlying conduct of an arrest could still 
present grounds for termination or eviction. Despite this change, arrest 
records and run-ins with the police continue to play an important role in 
triggering investigations into police reports, witness statements, and criminal 
background checks that could lead to eviction proceedings.126 Furthermore, 
arrest records are themselves evidence that can support a termination for 
certain conduct, such as drug and alcohol abuse or drug-related and violent 
criminal activity.127 

From 2011 to 2020, the Philadelphia HA sued its public housing tenants 
in municipal court at least 648 times for criminal activity, drug-related 
activity, or other breaches of the lease based on the tenant’s conduct.128 The 
Philadelphia HA brought the majority of its suits, 529, during the Clinton 
One Strike and only 119 during the Obama One Strike.129 While the number 
 

OCCUPANCY REQUIREMENTS OF SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS ch. 8 (2013) 
(describing the di�erence between termination of assistance and termination of tenancy). 

122 Compare PHILA. HOUS. AUTH., PUBLIC HOUSING PROGRAM ADMISSIONS AND 

CONTINUED OCCUPANCY POLICY apps. A, B (2014) [hereinafter ACOP], and PHILA. HOUS. 
AUTH., HOUSING CHOICE VOUCHER ADMIN PLAN apps. A, B (2014) [hereinafter ADMIN PLAN], 
with ACOP, supra, apps. D, E, and ADMIN PLAN, supra, apps. D, E. 

123 See, e.g., ACOP, supra note 122, at 28 (“A conviction will be given more weight than an arrest.”). 
124 Id. 
125 ADMIN PLAN, supra note 122, at 4-16. 
126 See infra Appendix D. 
127 ADMIN PLAN, supra note 122, at 20-3. 
128 See infra Appendix A. The original data retrieved from Municipal Court records is on �le 

with the Author. 
129 See infra Appendix A (illustrating that Philadelphia HA’s suits from 2011–2015 totaled 529, 

while those from 2016–2020 totaled 119). 
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of cases substantially decreased, the Philadelphia HA’s discretionary 
authority continues to play a big role in the eviction of tenants based on 
criminal, drug, gun, or nuisance activities.130 

Despite a large number of criminal or drug activity cases, only twenty 
percent of residents facing eviction proceedings had counsel.131 Not 
surprisingly, the Philadelphia HA received a favorable judgment or a 
judgment by default in more than twenty percent of the cases, and tenants 
prevailed in less than �ve percent of cases.132 By far, the most prevalent 
alleged lease breach related to criminal activity, closely followed by drug 
activity.133 Other breaching conduct included unauthorized occupancy and 
fraud or misrepresentation of tenant information.134 During the Obama One 
Strike period, from 2016 to 2020, drug-related eviction suits dropped by 
almost eighty percent and criminal activity–related suits dropped by more 
than eighty-�ve percent.135 While the number of cases has substantially 
decreased, the Philadelphia HA maintains a steady number of cases against 
tenants for nuisance or for household members or guests’ conduct.136 

Only a third of all the cases �led concluded in a judgment by agreement 
(“JBA”)—a “written set of terms agreed to by both parties, without the 
participation of a judge.” 137 The agreements reached tell a story about the 
power that PHAs continue to exercise in policing their residents. Most of the 
JBAs rea�rmed a tenant’s understanding that any future nuisance, criminal, 
or drug-related activity by the tenant, a household member, or a guest would 
be automatic grounds for eviction.138 Here, the Philadelphia HA con�rmed 
the presumption that tenants always have complete control of guests, inside 
their unit and on the property. Additionally, the Philadelphia HA succeeded 
in a handful of eviction agreements.139 

 
130 The Philadelphia HA could have loosened its approach to arrests and criminal conduct after 

a 2011 suggestion from HUD to do so; in practice, the data does not show a decrease after 2011. See 
Letter from Secretary Shaun Donovan, Sec’y, U.S. Dep’t of Hous. & Urb. Dev., to PHA Executive 
Director (June 17, 2011), https://www.usich.gov/resources/uploads/asset_library/Rentry_letter_ 
from_Donovan_to_PHAs_6-17-11.pdf [https://perma.cc/9ZRU-NC7D]. 

131 See infra Appendix E (showing that 127 of 655 cases had tenant representation in court). 
132 See infra Appendix B (showing that 29 of 649 total cases had judgement in favor of tenant 

and 137 of 649 total cases had favorable judgement or default judgement for PHA). 
133 Infra Appendix D. 
134 Infra Appendix D. 
135 See infra Appendix D. 
136 See infra Appendix D (showing a lower number of cases from 2016 to 2020 than from 

2011 to 2015). 
137 REINVESTMENT FUND, RESOLVING LANDLORD-TENANT DISPUTES: AN ANALYSIS OF 

JUDGMENTS BY AGREEMENT IN PHILADELPHIA’S EVICTION PROCESS 2 (2020). 
138 See infra Appendix C. 
139 Infra Appendix C. 
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However, the most flagrant examples of policing were instances where the 
Philadelphia HA forced residents to remove family members from their lease, 
including grandsons and granddaughters, extended family members, and even 
spouses and children. In almost thirty percent of the JBAs, the Philadelphia 
HA forced residents to choose between family separation or losing housing 
assistance for the entire household through automatic eviction proceedings.140 
Again, any trespass by the banned tenant would trigger eviction proceedings.141 

While evictions during the Obama One Strike period have decreased, 
tenants continue to live in a state of constant policing. First, the Philadelphia 
HA, like the more than 3,000 PHAs around the nation, continues to have 
extraordinary discretionary authority to trigger evictions.142 An arrest, a 
nuisance complaint, or allegations of criminal and drug activity can land 
residents in eviction court. Moreover, PHAs police the people that can live 
and visit their residents and even control a household’s composition based on 
criminal activity. Neither actions are as readily available to private 
landlords.143 Second, the Philadelphia Housing Authority Police Department 
(“PHAPD”) has had a physical presence in policing public housing residents 
since 1971.144 At its inception, the PHAPD’s role was to police “crime-ridden 
developments.”145 Though it describes its role as more community- and 
service-based, the PHAPD also plays an intrusive role in tenants’ lives, 
investigating “complaints against tenants who violate . . . their contract” and 
“allegations of criminal conduct based on complaints from residents, 
employees, and others regarding PHA matters.”146 Through their “design, 

 
140 See infra Appendix C. (showing that in 62 out of 289 cases, families faced separation 

through a JBA). These instances do not include instances where the Philadelphia HA alleged that 
the individual it intended to exclude from the unit was not an authorized occupant. Instead, in these 
instances the Philadelphia HA would remove household members or the head of the household, as 
was the case in two instances, from the lease and no longer allowed them to live in the unit. 

141 See supra note 115 and accompanying text. 
142 Top 10 Largest Public Housing Authorities in the USA, INT’L OBSERVATORY ON SOC. HOUS., 

https://internationalsocialhousing.org/2017/05/04/top-10-largest-public-housing-authorities-in-the-
usa [https://perma.cc/PBR4-7LEY]. 

143 Although private landlords can and do often choose to ban prospective tenants based on 
criminal records, it is less likely they will require criminal rescreening on an annual basis, where new 
arrests may appear—especially for family members or friends not on the lease. 

144 See PHA Police Department, PHILA. HOUS. AUTH., http://www.pha.phila.gov/aboutpha/ 
departments/pha-police-department.aspx [https://perma.cc/4RMJ-RYHS]. 

145 Id. 
146 Id. Throughout the years, PHAPD’s size has shifted given outsourcing to private contractors. 

See Jennifer Lin, Philadelphia Housing Authority Will Nearly Triple Its Police Force, PHILA. INQUIRER (Oct. 
12, 2012), https://www.inquirer.com/philly/news/local/20121012_Philadelphia_Housing_Authority_will_ 
nearly_triple_its_police_force.html [https://perma.cc/K3JG-33QW]. Public housing residents continue 
to be policed by police forces, in addition to the Philadelphia Police Department. 
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planning, and regulations,” public housing projects resemble heavily policed 
and scrutinized prisons.147 

III. ABOLISHING A POLICED PUBLIC HOUSING 

As discussed in Part I, centuries-old racial and economic injustices have 
policed who “deserves” housing assistance and the type of assistance they 
deserve. Our nation’s carceral state has also played a signi�cant role in 
disproportionately criminalizing Black and Latinx communities and branding 
them with criminal records that exclude them from housing assistance 
through the One Strike policies discussed in Part II. In this Part, I argue for 
the abolition of a policed public housing. First, I ground housing injustices 
as reincarnations of the institutions of slavery and Jim Crow. Second, I 
propose to abolish the policed aspects of public housing. Third, I propose that 
ongoing housing injustices and the recognition of a right to housing should 
push us to rethink our federal housing assistance model altogether. 

A. Housing Injustices: Reincarnations of Slavery and Jim Crow 

An abolitionist approach is necessary to remove the deeply entrenched 
reincarnations of slavery and Jim Crow that pervade modern housing 
injustices.148 “Slavery, the Jim Crow system and the ghetto are ‘race making’ 
institutions . . . .”149 These institutions “do not simply process an ethnoracial 
division that would somehow exist outside of and independently from 
them.”150 Instead, each produces the ethnoracial division and “consistently 
racialize[s] the arbitrary boundary [that sets] African-Americans apart from 
all others.”151 

 
147 Madeleine R. Hamlin, Chicago’s Carceral Geographies: Public Housing and Prisoner 

Reentry in the City 20 (2017) (M.A. thesis, Syracuse University), https://surface.syr.edu/cgi/ 
viewcontent.cgi?article=1130&context=thesis [https://perma.cc/2DZ8-RDV9]. 

148 Here, I derive three central tenets from Professor Dorothy Roberts’ approach to abolition: 

First, today’s carceral punishment system can be traced back to slavery and the racial 
capitalist regime it relied on and sustained. Second, the expanding criminal 
punishment system functions to oppress black people and other politically 
marginalized groups in order to maintain a racial capitalist regime. Third, we can 
imagine and build a more humane and democratic society that no longer relies on 
caging people to meet human needs and solve social problems. These tenets lead to 
the conclusion that the only way to transform our society from a slavery-based one to 
a free one is to abolish the prison industrial complex. 

Dorothy E. Roberts, Abolition Constitutionalism, 133 HARV. L. REV. 1, 7-8 (2019) (footnotes omitted). 
149 Loïc Wacquant, From Slavery to Mass Incarceration: Rethinking the ‘Race Question’ in the US, 

13 NEW LEFT REV. 41, 54 (2002). 
150 Id. 
151 Id. 
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Black and Latinx people are overrepresented in the U.S. carceral system, 
which controls the lives of seven million people.152 The vast racial disparity 
in incarceration is not a matter of “ethnoracial divisions” that exist 
independent of the institutions of slavery and Jim Crow. Rather, the carceral 
system represents a reincarnation of Jim Crow laws, the same way Jim Crow 
laws were a reincarnation of slavery.153 During America’s colonial period, the 
idea of race emerged to justify the extermination of Native People, as a way 
to acquire more land, and the institution of slavery, as a way to meet 
plantation labor demands while driving a wedge between poor whites and 
Black slaves.154 After the Civil War, the Thirteenth Amendment’s new 
bounds—“Neither slavery nor involuntary servitude, except as a punishment for 
crime whereof the party shall have been duly convicted, shall exist within the 
United States”—spurred Southerners to reinvent the institution of slavery to 
continue meeting their demand for labor and racial subordination.155 Jim 
Crow laws made possible the continued policing and con�nement of Black 
communities.156 After the Civil Rights movement, legislators reincarnated 
Jim Crow through so-called “tough on crime” legislation that presumed 
criminality, resulted in the con�nement of Black people, and allowed criminal 
injustices that continue to this day.157 

 
152 Wendy Sawyer & Peter Wagner, Mass Incarceration: The Whole Pie 2020, PRISON POL’Y 

INITIATIVE (Mar. 24, 2020), https://www.prisonpolicy.org/reports/pie2020.html [https://perma.cc/ 
G6BN-VG3Z] (including �gures for people incarcerated and on parole/probation). In state prisons, 
Black people are incarcerated at a rate 5.1 times that of whites; in some states, Latinx populations 
are as high as 61%. See ASHLEY NELLIS, THE SENT’G PROJECT, THE COLOR OF JUSTICE: RACIAL 

AND ETHNIC DISPARITY IN STATE PRISONS 5, 20 (2021). 
153 Roberts, supra note 148, at 7-8 (tracing today’s carceral system to slavery). 
154 MICHELLE ALEXANDER, THE NEW JIM CROW 23-27 (2010). 
155 U.S. CONST. amend. XIII, § 1 (emphasis added); see also Taja-Nia Y. Henderson, The Ironic 

Promise of the Thirteenth Amendment for O�ender Anti-Discrimination Law, 17 LEWIS & CLARK L. REV. 
1141, 1182 (2013) (arguing that contemporary understandings of slavery were accepted as long as “the 
class of people to be enslaved were prison inmates”); Roberts, supra note 148, at 29 (describing how 
the Black prison population increased dramatically when slavery was abolished). 

156 See ALEXANDER, supra note 154, at 30-35 (describing the birth of Jim Crow laws). 
157 See, e.g., Nixon Adviser Admits War on Drugs Was Designed to Criminalize Black People, EQUAL 

JUST. INITIATIVE (Mar. 25, 2016), https://eji.org/news/nixon-war-on-drugs-designed-to-
criminalize-black-people [https://perma.cc/6L2D-8TBX] (“[We] had two enemies: the antiwar left 
and Black people. . . . [W]e couldn’t make it illegal to be either . . . but by getting the public to 
associate the hippies with marijuana and Blacks with heroin, and then criminalizing both heavily, 
we could disrupt those communities.”); DOROTHY ROBERTS, KILLING THE BLACK BODY 17-19 

(2017) (describing the criminalization of Black mothers through the “welfare queen” rhetoric); Ranya 
Shannon, 3 Ways the 1994 Crime Bill Continues to Hurt Communities of Color, CAP (May 10, 2019), 
https://www.americanprogress.org/issues/race/news/2019/05/10/469642/3-ways-1994-crime-bill-
continues-hurt-communities-color [https://perma.cc/85PV-VNB8] (explaining how “tough on 
crime” bills, such as the 1994 crime bill, continue to undermine the safety and well-being of 
communities of color). 
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Like criminal injustices, housing injustices can be traced as reincarnations 
of slavery and Jim Crow—both injustices intertwined to maintain white 
supremacy. White slave owners dictated poor and inhumane housing 
conditions for enslaved Black people.158 After the abolition of slavery, Jim 
Crow laws restricted where Black families could resettle.159 After Jim Crow, 
housing injustices included redlining practices, racially choosing to police 
communities through crime-free housing ordinances, and ultimately poorer 
living conditions for Black people. 160 These housing injustices led to 
decreased opportunities for the creation of generational wealth for Black 
families, as homeownership is an enormous component of the amassment of 
wealth over time.161 

The carceral state allows for the ignoring of the issues underlying housing 
and welfare issues. As Angela Davis describes it, “the link that is usually 
assumed . . . is that crime produces punishment;” however, imprisonment has 

 
158 See Nicholas Boston, The Slave Experience: Living Conditions, THIRTEEN, https:// 

www.thirteen.org/wnet/slavery/experience/living/history.html [https://perma.cc/3US5-YQAF] (describing 
living conditions for people in slavery). 

159 See Ross Coen, Sundown Towns, BLACKPAST (Aug. 23, 2020), https://www.blackpast.org/ 
african-american-history/sundown-towns [https://perma.cc/Z24E-FDVJ] (describing “sundown 
towns”—white communities that discouraged Black people from settling there through harassment, 
beatings, or arrests). 

160 See, e.g., Danyelle Solomon, Connor Maxwell & Abril Castro, Systemic Inequality: 
Displacement, Exclusion, and Segregation, CAP (Aug. 7, 2019), https://www.americanprogress.org/ 
issues/race/reports/2019/08/07/472617/systemic-inequality-displacement-exclusion-segregation 
[https://perma.cc/P4S7-DZ3Y] (describing redlining and the �nancial impact on FHA loan 
distribution); Archer, supra note 115, at 186-97, 207-14 (discussing crime-free ordinances’ e�ect on 
Black people); House & Okafor, supra note 1 (“The chauvinism that pervades the Great Migration, 
exclusionary zoning and redlining, urban renewal and capital �ight, New Deal exclusion, and 
predatory inclusion is as readily apparent as the chauvinism that pervades chattel slavery, the Black 
Codes, convict leasing, Jim Crow, and mass incarceration.”); Monica C. Bell, Safety, Friendship, and 
Dreams, 54 HARV. C.R.-C.L. L. REV. 703, 717 (2019) (describing public housing residents’ unhealthy 
and hazardous living conditions); supra subsection I.D.2 (describing the policing e�ect on public 
housing residents, predominantly Black and Latinx); Abolish Public Housing?, ATLANTA CONST., 
Apr. 6, 1979 at 4-A (calling for the abolishment of public housing based on the “mismanagement, 
vandalism, rats, roaches, unpaid rent, [and] de�cit operations”). 

161 See Andre M. Perry, Discriminatory Housing Practices Are Leading to the Devaluation of Black 
Americans, BROOKINGS (Feb. 13, 2020), https://www.brookings.edu/blog/the-avenue/2020/02/13/ 
discriminatory-housing-practices-are-leading-to-the-devaluation-of-black-americans [https://perma.cc/ 
UQA5-CDS6] (“Black neighborhoods are priced around 23 percent less than those in white 
neighborhoods. . . . Such price di�erences would never have occurred if not for segregation, 
redlining, and legal housing discrimination which were baked into law because of racist rhetoric and 
beliefs about Black people.”); Neil Bhutta, Andrew C. Chang, Lisa J. Dettling & Joanne W. Hsu, 
Disparities in Wealth by Race and Ethnicity in the 2019 Survey of Consumer Finances, BD. OF 

GOVERNORS OF THE FED. RSRV.(Sept. 28, 2020), https://www.federalreserve.gov/econres/notes/ 
feds-notes/disparities-in-wealth-by-race-and-ethnicity-in-the-2019-survey-of-consumer-�nances-
20200928.htm [https://perma.cc/P573-54ZM] (noting that the typical White family has eight times 
the wealth of the typical Black family and �ve times the wealth of the typical Hispanic family; 
explaining homeownership not only re�ects a family’s wealth, it can yield strong �nancial returns). 



2022] Reframing the “Deserving” Tenant 839 

become “the punitive solution to a whole range of social problems that are 
not being addressed by those social institutions that might help people lead 
better, more satisfying lives.”162 Instead of building housing, we criminalize 
unhoused people.163 Instead of increasing housing assistance, we delimit the 
amount of housing assistance along lines of “deservingness” and closely 
surveil and punish those who fall outside of those lines. 

B. Tearing Down a Policed Public Housing 

Angela Davis powerfully describes abolition not just as a “negative 
process of tearing down, but [] also about building up, about creating new 
institutions.”164 As we seek to build new democratic institutions that 
equitably address our housing needs, regardless of race or criminal history, 
there are certain steps we can take to start “tearing down.” Here, I argue for 
three steps to “tear away” at certain carceral aspects of our public housing 
and housing assistance institutions as they exist today: (1) reining in PHAs’ 
One Strike discretion by “banning the box”; (2) defunding PHAs’ police 
forces; and (3) providing tenants receiving federal housing assistance with a 
right to counsel in eviction proceedings. 

First, we should ban the “criminal record” box that PHAs currently have 
the discretion to require an applicant to identify their criminal status.165 Ban-
the-box movements in housing restrict the amount of weight a landlord can 
give criminal histories to reject an applicant.166 While local and state ban-the-

 
162 DAVIS, supra note 10, at 37; see also Dorothy E. Roberts, Digitizing the Carceral State, 132 

HARV. L. REV. 1695, 1700 (2019) (reviewing VIRGINIA EUBANKS, AUTOMATING INEQUALITY: 
HOW HIGH-TECH TOOLS PROFILE, POLICE, AND PUNISH THE POOR (2018)) (“Systems that 
ostensibly exist to serve people’s needs—health care, education, and public housing, as well as public 
assistance and child welfare—have become behavior modi�cation programs that regulate the people 
who rely on them, and these systems resort to a variety of punitive measures to enforce compliance.” 
(footnote omitted)); ELIZABETH HINTON, FROM THE WAR ON POVERTY TO THE WAR ON 

CRIME: THE MAKING OF MASS INCARCERATION IN AMERICA 254 (2016) (describing the cynical 
approach to domestic policy addressing housing conditions and preference for crime control 
programs as the viable solution). 

163 Id.; see also NAT’L L. CTR. ON HOMELESSNESS & POVERTY, supra note 112 (describing the 
criminalization of unhoused people). 

164 DAVIS, supra note 10, at 69. 
165 Here, I frame my argument to apply to public housing and Section 8 programs since these have 

identical eligibility standards. See, e.g., supra note 122 and accompanying text (referencing Philadelphia 
HA’s identical ACOP and Admin Plan categories for eligibility based on criminal records). 

166 See, e.g., Abené Clayton, After Almost a Year, Richmond’s Fair Housing Ordinance Begins 
Implementation, RICHMOND CONFIDENTIAL (Dec. 11, 2017) https://richmondcon�dential.org/ 
2017/12/11/after-almost-a-year-richmonds-fair-housing-ordinance-begins-implementation [https:// 
perma.cc/J5T8-LRV9] (“[Richmond’s ordinance] prohibits landlords who accept Section 8 vouchers 
or own HUD-subsidized properties from rejecting applicants based on criminal history alone.”). 
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box bills have surfaced all across the country,167 this legislation has one 
weakness in common: people receiving federal housing assistance continue to 
be subject to federal considerations of conviction records.168 As discussed in 
Part II, PHAs continue to exercise a large amount of discretion in evicting 
tenants based on even mere allegations of criminal activity. Moreover, in line 
with HUD’s 1996 guidance to use criminal records “to the hill extent,”169 
PHAs, like the Philadelphia HA, use their discretion to evict families.170 In 
practice, Philadelphia’s discretionary evictions continued despite HUD’s 
suggestions to loosen their approach to criminal records and arrests in 2011, 
and even after the Obama Administration’s more concrete 2015 guidelines.171 
Moreover, PHAs use very similar admissions and eligibility standards based 
on criminal records in other housing programs, like Section 8 and RAD.172 

 
167 See, e.g., Emily Nonko, The Fair Chance Housing Policy Movement Catching On Across the 

Country, NEXT CITY (Feb. 25, 2021), https://nextcity.org/urbanist-news/entry/the-ban-the-box-
housing-policy-movement-catching-on-across-the-country [https://perma.cc/EW4J-J3NB] (discussing 
various ordinances across the country); SEATTLE, WASH., CODE ch. 14.09 (2021) (prohibiting the 
automatic or categorical exclusion of individuals with arrest record, conviction record, or criminal 
history from any rental housing in Seattle); Returning Citizens and Housing, DC.GOV, 
https://ohr.dc.gov/page/returningcitizens/housing#:~:text=Beginning%20October%201%2C%202017%2
C%20the,a%20housing%20applicant’s%20criminal%20background [https://perma.cc/JUV7-6DUE] 
(describing D.C.’s Fair Criminal Record Screening for Housing Act of 2016); Act of Apr. 20, 2021, 
Bill No. 49-20, ch. 9, 2021 Laws of Montgomery Cnty. (prohibiting criminal record checks and 
housing decisions based on certain arrests or misdemeanors); Oakland Passes CA’s Strongest Fair 
Chance Housing Law to Support Returning Community Members, CITY OF OAKLAND, 
https://www.oaklandca.gov/news/2020/oakland-now-has-the-states-strongest-fair-chance-housing-
law [https://perma.cc/23MP-4EK6] (Jan. 7, 2021, 7:46 PM) (describing a Fair Chance Housing law 
in Oakland, California). 

168 NYC Council Fair Chance for Housing Act–Intro #2047: Frequently Asked Questions, FAIR 

CHANCE FOR HOUS., https://www.fairchancehousing.org/faqs [https://perma.cc/J8RJ-PNCK]; see 
e.g., S.B. 250, 219th Leg. (N.J. 2020) (preventing the consideration of a criminal record before a 
conditional o�er to housing, except in cases of methamphetamine manufacture or production in 
federally assisted housing). 

169 See HUD’s 1996 One Strike Guidelines, supra note 80. 
170 See Appendix A. 
171 See id. (showing eviction proceedings after 2015); supra note 130 (describing HUD’s 

2011 suggestions). 
172 See supra note 122 (citing to similarities between public housing and Section 8 criminal 

record/conduct eligibility standards). Despite the improved living conditions and the creation or 
remodeling of housing stock, PHAs or the new RAD “owners” continue to exercise the same amount 
of termination and eviction discretion that they practiced over public housing tenants. See DEP’T 

OF HOUS., RENTAL ASSISTANCE DEMONSTRATION (RAD) QUICK REFERENCE GUIDE TO 

MULTIFAMILY HOUSING REQUIREMENTS 13, 26 (2015), https://www.hud.gov/sites/documents/ 
RAD_PBRAQUICKREF.PDF [https://perma.cc/4FM9-AMMM] (noting that while tenants 
cannot be rescreened at the time of conversion from public housing to RAD, project “owners” could 
screen tenants according to their screening and eviction procedures during annual recerti�cations; 
referencing criminal and drug screening proceedings to HUD Handbook 4350.3); DEP’T OF HOUS., 
HUD HANDBOOK 4350.3: OCCUPANCY REQUIREMENTS OF SUBSIDIZED MULTIFAMILY 

HOUSING PROGRAMS 1-2 (2013), https://www.hud.gov/sites/documents/43503HSGH.PDF 
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Therefore, PHAs’ discretionary authority must be reined in across its various 
housing assistance programs by abolishing what remains of One Strike 
policies to ensure they do not continue to exclude hard-to-house households 
disproportionately and unfairly burdened by criminal histories. 

Opponents of banning the box, and similarly opponents to getting rid of 
PHAs’ One Strike policies, may argue that eliminating criminal record checks 
will create more dangerous communities. After all, as the argument goes, 
most people do not want to live next to people convicted of drug, theft, or 
sex o�enses, and people receiving federal housing assistance deserve “crime-
free” neighborhoods as much as anyone else. However, this type of argument 
sets up a fallacy that we live in neighborhoods “free of criminals.”173 That is, 
as long as no criminals live in an area, that area will be crime-free. This layer 
of exclusion is not only misplaced in thinking that the absence of criminal 
records correlates with a safe neighborhood, but it also misses the point that 
people with all other types of crime records live everywhere. Moreover, it 
perpetuates the notion that people convicted or arrested for a certain crime 
do not have a right to housing and deserve their inability to access housing 
assistance. These types of “crime-free” policies only ostracize people into 
poor living conditions and homelessness.174 Public housing tenants do deserve 
safer communities, but determining eligibility based on criminal records does 
not create safer communities.175 

Second, we should defund PHAs’ public housing police forces that 
continue to perpetuate crime in predominantly Black and Latinx 
communities. The presence of police forces does not create safer 
communities, it merely designs heavily policed and scrutinized spaces that 
resemble prisons.176 Police forces were �rst institutionalized in the United 
States as slave patrols that monitored enslaved people and prevented them 
from escaping or harboring weapons.177 Modern police forces have “directed 

 

[https://perma.cc/4YVF-LM4A] (noting the programs subject to the 4350.3 Handbook, including 
Section 8 project-based assistance). 

173 See Matthew Friedman, Just Facts: As Many Americans Have Criminal Records as College 
Diplomas, BRENNAN CTR. (Nov. 17, 2015), https://www.brennancenter.org/our-work/analysis-
opinion/just-facts-many-americans-have-criminal-records-college-diplomas [https://perma.cc/ 
6GW8-B9WR] (“As of July 1, 2015, more than 70 million people have [criminal records] . . . .”); id. 
(“[B]y age 23 nearly one in three Americans will have been arrested.”). 

174 See supra Section III.A (discussing the disproportionate impact and racist underpinnings of 
our carceral state); supra Section II.C (discussing the �nancial and familial consequences for hard-
to-house households). 

175 See supra note 115 and accompanying text. 
176 See Hamlin supra note 147 at 20 (“Additionally, public housing projects are typically heavily 

policed and securitized spaces, often resembling a prison in their design, planning, and regulations.”). 
177 Roberts, supra note 148, at 20-21 (“The �rst police forces in the United States were slave 

patrols. . . . Slave patrols monitored enslaved people to prevent them from engaging in forbidden 
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oppression and violence at Black people to enforce Jim Crow, wage the War 
on Drugs, and crack down on protests.”178 Similarly, police forces embedded 
in PHAs go beyond surveillance and community arrests, and may have a fraud 
investigatory function.179 

Police presence in public housing subjects residents to intrusive searches, 
seizures, and arrests that ultimately funnel people into the prison pipeline.180 
Literature from the 1980s to the early 1990s tended to describe public housing 
as “criminogenic, fear-generating and producers of disorder,” yet data 
suggests that “not all public housing developments are the ‘war-zones’ that 
popular culture might portray them to be.”181 Although the DOJ has praised 
PHA police forces’ high arrest records across housing projects, these numbers 
are not evidence of public housing residents’ criminality.182 On the contrary, 
these numbers are evidence that when we criminalize activities based on race 
and subject communities to intense, targeted police surveillance, we “produce 
more bodies for the punishment industry.”183 The defunding of public 
housing police forces recognizes that public housing projects are not “crime-
 
activities such as ‘harboring weapons or fugitives, conducting meetings, or learning to read or write.’” 
(quoting ALEX S. VITALE, THE END OF POLICING 46 (2017))). 

178 Paige Fernandez, Defunding the Police Will Actually Make Us Safer, ACLU (June 11, 2020), 
https://www.aclu.org/news/criminal-law-reform/defunding-the-police-will-actually-make-us-safer 
[https://perma.cc/X2MY-L5V8]. 

179 As of 2011, at least thirteen public housing agencies had police departments. See BRIAN A. 
REAVES, U.S. DEP’T OF JUST., CENSUS OF STATE AND LOCAL ENFORCEMENT AGENCIES, 2008, 
at 2 (2011), https://www.bjs.gov/content/pub/pdf/csllea08.pdf [https://perma.cc/J3CZ-GAXY]. 
These departments can be a part of a PHA’s budget. For example, Pittsburgh’s PHA, one of six large 
PHAs that still operates a police department, spends $4.3 million on forty-one sworn o�cers and 
seventy-�ve security guards, its second largest expense after maintenance. Sandra Tolliver, End Near 
for Public-Housing Police, TRIB (Feb. 14, 2005, 12:00 PM), https://archive.triblive.com/news/end-near-
for-public-housing-police-2 [https://perma.cc/Y7WT-KCWZ]. 

180 See Karteron, supra note 71, at 691-714, 720-24 (describing weakened Fourth Amendment 
protections in public and patrolled housing; noting the e�ects of run-ins with police on public 
housing residents); U.S. Dep’t of Hous., Guidelines for Creating, Implementing and Managing Public 
Housing Authority Police Departments in Public Housing Authorities (Sept. 22, 1995), https:// 
www.hud.gov/program_o�ces/administration/hudclips/notices/pih/95pihnotices [https://perma.cc/ 
5RKE-EDY2] (describing criminal investigation guidelines for public housing authority police 
forces to include arrest procedures, transportation of prisoners, handling juveniles, and the 
maintenance of con�dential records related to gangs and narcotics). 

181 Robert J. Kane, Policing in Public Housing: Using Calls for Service to Examine Incident-Based 
Workload in the Philadelphia Housing Authority, 21 POLICING: INT’L J. POLICE STRATEGIES & 

MGMT. 618, 628 (1998). 
182 See generally BARBARA WEBSTER & EDWARD F. CONNORS, NAT’L INST. OF JUST., THE 

POLICE, DRUGS, AND PUBLIC HOUSING 2 (1992) (lauding Chicago, Orlando, Baltimore, and 
Alexandria’s PHAs’ sweeps and arrests). 

183 DAVIS, supra note 10, at 37; see also Lisa Fung, Do the Poor Bring Crime with Them?, UCLA 

BLUE PRINT (2018), https://blueprint.ucla.edu/feature/do-the-poor-bring-crime-with-them [https:// 
perma.cc/3B95-J2W3] (arguing that people receiving Section 8 assistance do not bring more crime 
to neighborhoods but rather, because of their limited housing options, they tend to move to areas 
with higher crime rates). 
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ridden” spaces. Rather, they are spaces that are branded as criminal and 
subjected to state surveillance—at the expense of the privacy, autonomy, and 
safety of the residents.184 

Third, we should equalize public housing residents’ access through a 
federal right to counsel in federal housing eviction proceedings. In pretrial 
criminal proceedings, the Supreme Court has held that an individual has a 
right to have counsel appointed at the “critical stage,” when necessary to 
guarantee e�ective assistance at trial.185 Critical stages can include “the 
pretrial type of arraignment where certain rights may be sacri�ced or lost,”186 
or arraignment under state law where the defense of insanity must be pleaded 
or lost.187 Although these are all extensions of the Sixth Amendment’s 
protections in “all criminal prosecutions”188—where the potential loss of 
liberty in itself can present an issue of critical importance—eviction 
proceedings, especially for people whose limited income forces them to 
depend on public housing, involve issues of critical importance.189 Although 
the loss of freedom and the loss of housing are very di�erent, understanding 
the serious consequences that public housing residents face in eviction court 
merits a higher standard of right to counsel than the lack of protections we 
currently have. 

As described in Part II through the Philadelphia HA’s evictions, public 
housing residents are rarely represented in eviction court, which may result 
in their complete loss of federal housing assistance.190 Legal representation 
substantially increases a resident’s chances of avoiding eviction.191 In addition 
to avoiding eviction, legal representation can help residents “keep eviction 
�lings o� [their] records, arrange for alternative housing, negotiate 
reasonable amounts of time for [them] to move out, reduce or eliminate 

 
184 See, e.g., Sarah Miller, Note, Reconceptualizing Public Housing: Not as a Policed Site of Control, 

but as a System of Support, 28 GEO. J. ON POVERTY L. & POL’Y 95, 105 (2020) (“Police departments 
have increasingly employed facial recognition software and high-tech surveillance cameras in 
public housing.”). 

185 Rothgery v. Gillespie Cnty., 554 U.S. 191, 211-13 (2008). 
186 Coleman v. Alabama, 399 U.S. 1, 7 (1970) (citing Hamilton v. Alabama, 368 U.S. 52, 54 (1961)). 
187 Hamilton, 368 U.S. at 53. 
188 U.S. CONST. amend. VI; id. (“In all criminal prosecutions, the accused shall enjoy the right 

to . . . have the Assistance of Counsel for his defence.”). 
189 See supra subsection II.C.1 (describing the consequences of creating households hard to 

house based on criminal records, including the threat of losing assistance, becoming unhoused, and 
family separation). 

190 See, e.g., infra Appendix C (showing that at least fifteen cases in eviction court resulted in a 
writ of possession, where the resident lost possession of her unit and, thus, public housing assistance). 

191 Heidi Schultheis & Caitlin Rooney, A Right to Counsel is a Right to a Fighting Chance, CAP 
(Oct. 2, 2019), https://www.americanprogress.org/issues/poverty/reports/2019/10/02/475263/right-
counsel-right-�ghting-chance [https://perma.cc/329F-9E96]. 
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money owed to the landlord, or help [them] apply for rental assistance.”192 As 
with ban-the-box movements, cities and states have mostly spearheaded the 
right to counsel in eviction court.193 To better address the inequities 
propounded by federal housing assistance regulations, we should continue 
supporting these e�orts and explore a federally mandated right to counsel for 
all individuals receiving housing assistance. 

These three steps are far from holistic or abolitionist approaches in themselves. 
In fact, some of these steps may be seen as “reformist reforms”—”efforts that direct 
additional resources to the systems that abolition targets.”194 The term “reformist 
reforms” has been used in the context of building more prisons, for example, to 
address overcrowding.195 Yet, these steps do continue to address much needed 
positive resources that housing assistance recipients need now. 

C. Building Up New Housing Institutions 

The next set of questions from an abolitionist perspective is: What is the 
alternative to a policed public housing? Does it require building a new 
institution? Is it truly plausible to reform the public housing system in light 
of the long and complicated history of the system and race and class relations 
in the United States generally? This line of questioning is natural in abolition, 
which seeks to dismantle deeply embedded institutions, in some instances 
prisons, in others law enforcement agencies to di�erent extents. 

These kinds of questions can quickly become extreme, and may turn 
people o� from abolition, when there is no immediate replacement to every 
scenario under the status quo.196 As Mariame Kaba notes, the �rst question 
 

192 Id.; see also Right to Counsel, CMTY. LEGAL SERVS., https://clsphila.org/rtc [https://perma.cc/7WYL-
WDKH] (“Legal representation is an effective tool to prevent eviction and homelessness.”). 

193 Status Map, NAT’L COAL. FOR A CIV. RIGHT TO COUNS., http://civilrighttocounsel.org/map 
[https://perma.cc/TTK4-CV5V] (interactive map detailing right to counsel legislation, litigation, 
and pilot programs). In Philadelphia, a broad de�nition of “government-funded right-to-counsel 
will extend to representation in administrative proceedings before the Philadelphia Housing 
Authority and the Fair Housing Commission.” Robert D. Lane Jr., Laura Bottaro Galier & Kevin 
Greenberg, Philadelphia Enacts ‘Right to Counsel in Evictions’ Law, NAT’L L. REV. (Nov. 19, 2019), 
https://www.natlawreview.com/article/philadelphia-enacts-right-to-counsel-evictions-law 
[https://perma.cc/B3JW-JARK]. This approach makes sense since many of the same criminal 
categories for eviction apply to the termination of assistance, and, at least for public housing, 
termination of assistance ultimately results in eviction. 

194 See House & Okafor, supra note 1. 
195 Reformist Reforms vs. Abolitionist Steps to End Imprisonment, CRITICAL RESISTANCE, 

http://criticalresistance.org/wp-content/uploads/2021/02/CR_abolitioniststeps_antiexpansion_ 
2021_eng.pdf [https://perma.cc/GCT4-V7SS]; see also House & Okafor, supra note 1 (referencing the 
concern of expanding eviction courts). 

196 See Josie Du�y Rice, Mariame Kaba & Reina Sultan, What Does Accountability Look Like 
Without Punishment?, YES! (May 25, 2021), https://www.yesmagazine.org/opinion/2021/05/25/ 
abolition-accountability-without-punishment [https://perma.cc/QC6V-FRNE] (noting that people 
introduced to abolition can go to extreme scenarios in reacting to a prison- and police-free world). 
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an abolitionist may be faced with is “how are we going to deal with the rapists 
and the murderers?”197 In response, Kaba questions whether the status quo 
truly “deals” with rapists and murderers in the �rst place.198 In truth, the 
current system does not eradicate rape or murder,199 but not having the 
perfect solution to replace carceral institutions should not stop us from 
reimagining and working towards abolition—including in housing assistance. 

The state of emergency created by a triple pandemic—the continued 
murder of and violence against Black people at the hands of police, a 
COVID–19 public health emergency, and unemployment—coupled with a 
more progressive congressional makeup, pushed the federal government to 
look beyond notions of “deservingness” to model our housing assistance based 
on �nancial needs. Throughout the pandemic, the federal government 
supported not only direct cash assistance through stimulus checks, but also 
provided unprecedented rental assistance and eviction moratoriums 
nationwide.200 We must not return to ignoring these issues but maintain a 
similar urgency in the remediation of housing insecurity, homelessness, and 
poor living conditions. These have been the lived reality for thousands of 
families of color in this country long before the pandemic. Moreover, we must 
recognize these housing injustices as reincarnations of slavery and Jim Crow, 
strategically driving Black low-income families to depend on a policed 
housing assistance. Yet, resistance to this recognition, as it has been in other 
areas of progressive policymaking, will present a major barrier to reform in 
housing policy.201 

A belief in the universal right to public housing should guide our housing 
assistance model. The United States has yet to ful�ll its international 
obligations that recognize housing as a human right—primarily embodied 
through the International Covenant on Economic, Social and Cultural Rights 
(ICESCR).202 Underlying a universal right to housing are certain freedoms 

 
197 Towards the Horizon of Abolition: A Conversation with Mariame Kaba, THE NEXT SYS. 

PROJECT (Nov. 9, 2017), https://thenextsystem.org/learn/stories/towards-horizon-abolition-
conversation-mariame-kaba [https://perma.cc/KW66-3X99]. 

198 Id. 
199 Id. 
200 See Alicia Adamczyk, ‘It’s a Start:’ Stimulus Bill Includes $25 Billion in Emergency Rental Relief, 

Extends Eviction Moratorium, CNBC (Dec. 21, 2020, 11:45 AM), https://www.cnbc.com/2020/12/21/ 
stimulus-bill-includes-emergency-rental-relief-extends-eviction-ban.html [https://perma.cc/3W7C-
M5RD] (describing pandemic federal assistance). 

201 See, e.g., Terry Gross, Fresh Air, Uncovering Who Is Driving the Fight Against Critical Race 
Theory in Schools, NPR (June 24, 2021, 1:49 PM), https://www.npr.org/2021/06/24/1009839021/ 
uncovering-who-is-driving-the-�ght-against-critical-race-theory-in-schools [https://perma.cc/ 
7VCS-7UCU] (discussing the resistance to critical race theory based on denying the existence of 
systemic racism). 

202 G.A. Res. 217 (III) A, at art. 25, ¶ 1, Universal Declaration of Human Rights (Dec. 10, 
1948) (“Everyone has the right to a standard of living adequate for the health and well-being of 
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and entitlements.203 On the one hand, people should be protected from forced 
evictions, arbitrary interference with ones home and privacy, and have the 
right to determine where to live.204 On the other hand, people are entitled to 
security of tenure, non-discriminatory access to adequate housing, and 
participation in housing-related decisionmaking.205 Through the creation of 
One Strike policies and policed public housing structures, the United States 
has failed to protect these freedoms and rights of Black, Latinx, and low-
income families. While growing budget de�cits have “defer[red] actions to 
improve Americans’ access to adequate housing,” it is in fact in times of 
economic hardship that the need to interrogate our housing assistance model 
is most vital.206 

We should interrogate our public housing model as a model that created 
segregated and policed communities. We should also interrogate the limited 
nature of the housing assistance available that has justified notions of 
“deservingness” and policed eligibility. A criminal record should not define 
whether people deserve housing assistance, nor should it create a pipeline to 
access only a policed sector of our housing market. While policymakers have 
moved away from public housing, through either underfunding or neoliberal 

 
himself and of his family, including . . . housing . . . .”); International Covenant on Economic, Social 
and Cultural Rights art. 11, Dec. 16, 1966, 993 U.N.T.S. 3 (“The States Parties to the present 
Covenant recognize the right of everyone to an adequate standard of living for himself and his 
family, including adequate food, clothing and housing, and to the continuous improvement of living 
conditions. The States Parties will take appropriate steps to ensure the realization of this right, 
recognizing to this e�ect the essential importance of international co-operation based on free 
consent.”) [hereinafter ICESCR]; see also Eric Tars, Housing as a Human Right, NAT’L LOW INCOME 

HOUS. COAL., http://nlihc.org/sites/default/�les/2016AG_Chapter_1-6.pdf [https://perma.cc/ 
93AU-L6NW] (arguing that although the United States has yet to ratify ICESCR, it has rati�ed 
the International Covenant on Civil and Political Rights and the International Convention on the 
Elimination of All Forms of Racial Discrimination, which recognize the right to be free from 
discrimination in housing on the basis of race, disability, and other status). 

203 OFF. OF THE UNITED NATIONS HIGH COMM’R FOR HUM. RTS., THE RIGHT TO 

ADEQUATE HOUSING FACT SHEET NO. 21, at 3, https://www.ohchr.org/documents/publications/ 
fs21_rev_1_housing_en.pdf [https://perma.cc/3RSP-JNJE]. 

204 Id. 
205 Id. 
206 Tars, supra note 202; see also id. (“Our country’s current struggle with budget de�cits is not 

a reason to defer actions to improve Americans’ access to adequate housing. Rather, it is precisely 
in this time of ongoing economic hardship that the need to do so is most acute . . . .”). 
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shifts to the private market,207 we should rethink our approach to housing 
assistance before committing ourselves to expanding public housing projects.208 

For example, we could explore expanding direct cash rental assistance, a 
response used during the pandemic’s housing crisis.209 The Rental Assistance 
Program fueled $25 billion “directly to states, U.S. territories, local 
governments, and . . . Indian tribes” to assist households unable to pay their 
rent and utilities.210 To receive rental assistance, an individual had to meet the 
following eligibility criteria: (i) “has a household income at or below 80 percent 
of the area median . . . [(ii)] qualifies for unemployment or has experienced a 
reduction in household income, incurred significant costs, or experienced a 
financial hardship due to COVID–19 . . . [and (iii)] demonstrate[s] a risk of 
experiencing homelessness or housing instability.”211 

Absent from eligibility guidelines was the consideration of any criminal 
or arrest record.212 For the �rst time, our country responded to housing needs 
based on �nancial considerations with no strings attached to police the 
assistance provided. 

 
207 Jared Brey, What is the Faircloth Amendment?, NEXT CITY (Feb. 9, 2021), 

https://nextcity.org/daily/entry/what-is-the-faircloth-amendment [https://perma.cc/JHW3-HVST] 
(explaining that current legislation prevents maintaining more public housing units than the number 
that existed in 1999); Rental Assistance Demonstration (RAD), supra note 60 (explaining the Rental 
Assistance Demonstration program where HUD leverages public and private debt to concert 
deteriorating housing units to Section 8 project-based vouchers). 

208 Je� Andrews, A�ordable Housing Is in Crisis. Is Public Housing the Solution?, CURBED (Jan. 
13, 2020, 1:00 PM), https://archive.curbed.com/2020/1/13/21026108/public-housing-faircloth-
amendment-election-2020 [https://perma.cc/7VRZ-RCJX] (discussing Congresswoman Ilhan 
Omar and Congresswoman Alexandria Ocasio-Cortez’s legislation targeted at investing in existing 
public housing units). 

209 But see Gregory Preston & Vincent J. Reina, Sheltered From Eviction? A Framework for 
Understanding the Relationship Between Subsidized Housing Programs and Eviction, 31 HOUS. POL’Y 

DEBATE 785, 807 (2021) (“[P]lace-based subsidized housing [such as public housing] is an important 
resource for its residents as they experience, on average, less risk of receiving an eviction �ling than 
do unsubsidized residents in similar housing and similar neighborhoods.”). 

210 Emergency Rental Assistance Program, U.S. DEP’T OF TREASURY, https://home.treasury.gov/ 
policy-issues/coronavirus/assistance-for-state-local-and-tribal-governments/emergency-rental-
assistance-program [https://perma.cc/6P48-WKLZ]. 

211 See Treasury Launches $25 Billion Emergency Rental Assistance Program; Opens Portal to Begin 
Disbursement of Funding to State, Local, and Tribal Governments, U.S. DEP’T OF TREASURY (Jan. 7, 
2021), https://home.treasury.gov/news/press-releases/sm1228 [https://perma.cc/XV2N-7JX3]. 

212 See generally Emergency Rental Assistance Program, supra note 210. Representative Ilhan Omar 
also introduced the Rent and Mortgage Cancellation Act of 2020, which would have created a 
landlord relief fund where landlords could not “restrict tenancy . . . on the basis of sexual identity 
or orientation, gender identity or expression, conviction or arrest record, credit history, or 
immigration status.” H.R. 6515, 116th Cong. (2020). 
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CONCLUSION 

Abolishing the policed aspects of our housing assistance would bene�t 
thousands of Black, Latinx, and low-income families that currently rely upon 
the public housing system. It would also impact thousands of Black and 
Latinx hard-to-house households who have been disproportionately and 
unfairly criminalized and, as a result of their criminal records, excluded from 
federally assisted housing altogether. 

Furthermore, in rethinking our federal housing assistance model less 
along the lines of racial and class “deservingness” and more along the lines of 
a universal right to housing, we could ignite conversations to ensure that 
communities situated within policed structures and institutions are freed 
from this oppression. In building new housing assistance institutions, we 
could similarly pave the way for housing justice for immigrant communities 
who have been targeted as “undeserving” tenants to receive social assistance, 
including housing assistance, based on their citizenship status.213 Such 
dramatic changes to our housing institutions are not so hard to imagine once 
we start “build[ing] a more humane and democratic society that no longer 
relies on caging people to meet human needs and solve social problems.”214 

APPENDICES 

Community Legal Services of Philadelphia was of incredible help sharing the 
valuable data contained in the following appendices. They pulled all municipal court 
data for public housing eviction cases brought by the Philadelphia Housing Authority 
from 2011 to 2020. The data was provided in spreadsheet format, and I coded the 
data to compile the following tables re�ecting the number of cases, the outcome, and 
whether tenants were represented in court. Each case also included a description of 
the basis of the allegation and, when applicable, the JBA outcome. These descriptions 
ranged from a few words to multiple pages long. I similarly coded these descriptions 
to identify commonalities in reasons for eviction and potential outcomes for families 
that reached JBAs.  

 
213 In 2019 the Trump Administration proposed a rule that would evict thousands of immigrant 

families who were considered “mixed-status,” or compromised of household members eligible and 
ineligible for federal housing assistance based on their citizenship status. Biden-Harris Administration 
Withdraws Mixed Status Rule, NAT’L HOUS. L. PROJECT, https://www.nhlp.org/mixed-status 
[https://perma.cc/WB92-BAWH]. 

214 Roberts, supra note 148, at 7-8. 
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