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INTRODUCTION 

The Confrontation Clause of the Sixth Amendment provides: “In all 
criminal prosecutions, the accused shall enjoy the right . . . to be confronted 
with the witnesses against him.”1 For much of America’s history, the federal 
courts have interpreted this constitutional guarantee as protecting the right 
of a criminal defendant to confront, face-to-face at trial, any witness accusing 
the defendant of a crime.2 In its landmark 1990 decision, Maryland v. Craig, 
the Supreme Court reversed course and severely restricted the confrontation 
rights of criminal defendants.3 The Court, in upholding the use of closed-
circuit television testimony of a child witness who was not present in the 
courtroom with the defendant, stated that the Confrontation Clause does not 
“guarantee[] criminal defendants the absolute right to a face-to-face meeting 
with witnesses against them at trial.”4 Craig was undoubtedly a significant 
blow to the rights of criminal defendants across America. Craig does not 
represent an insurmountable barrier for those who find themselves on the 
sharp end of a criminal accusation. 

 “[V]irtually all of the foundational liberties that protect Americans 
originated in the state constitutions and to this day remain independently 
protected by them,” Judge Jeffrey Sutton explains in his recent book, 51 
Imperfect Solutions: States and the Making of American Constitutional Law.5 As 
with many other rights, the vast majority of state constitutions include 
confrontation clauses.6 State supreme courts have the final authority to 
interpret their respective constitutions—if they wish to provide more 
protections than does the Supreme Court, they are free to do so.7 Thus, 

 
1 U.S. CONST. amend. VI. 
2 See infra Part II. 
3 497 U.S. 836 (1990). 
4 Id. at 844. 
5 JEFFREY SUTTON, 51 IMPERFECT SOLUTIONS: STATES AND THE MAKING OF AMERICAN 

CONSTITUTIONAL LAW 1 (2018).  
6 Idaho, Nevada, and North Dakota do not have confrontation clauses in their constitutions. 

The right is often, however, recognized under the common law in each State. See, e.g., State v. 
Stanfield, 347 P.3d 175, 180 (Idaho 2014) (“Our state constitution does not contain a confrontation 
clause similar to that found in the United States Constitution; therefore, this issue is analyzed solely 
under the United States Constitution.”); Chavez v. State, 213 P.3d 476, 483 (Nev. 2009) (“[T]his 
court reaffirm[s] the cornerstone principle of the Confrontation Clause and its guarantee of a face-
to-face meeting with an accuser.”); State v. Haugen, 458 N.W.2d 288, 291 (N.D. 1990) (“The right 
to confront witnesses is of constitutional magnitude.”).  

7 See Minnesota v. Nat’l Tea Co., 309 U.S. 551, 557 (1940) (“It is fundamental that state courts 
be left free and unfettered by [the Supreme Court] in interpreting their state constitutions.”); see 
also California v. Green, 399 U.S. 149, 171 (1970) (Burger, C.J., concurring) (“I add this comment 
only to emphasize the importance of allowing the States to experiment and innovate, especially in 
the area of criminal justice. If new standards and procedures are tried in one State their success or 
failure will be a guide to others and to the Congress.”).  
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although the Court’s interpretation of the federal Confrontation Clause has 
been restricted as a means of protecting criminal defendants’ rights to 
confrontation, criminal defendants may still potentially seek refuge under 
their respective state constitutions.  

On one side, the vast majority of States have refused to grasp their 
inherent rights-protecting powers reserved to them under their own 
constitutions, choosing instead to follow the Supreme Court’s narrow 
approach to confrontation.8 On the other side, several States have rightly 
rejected the federal approach and have explicitly recognized a more 
substantial right of criminal defendants to confront, face-to-face, the 
witnesses against them.9 Between these two poles sit a handful of States (and 
their respective high courts) that have yet to publish opinions declaring their 
positions on the issue.10 

This Comment is targeted at these “hold-out” States and seeks to provide 
these States with an argument as to why they should embrace their rights-
protecting power and secure criminal defendants a substantial right to 
confront any witnesses against themselves—face-to-face. After a brief 
consideration of the theoretical and historical underpinnings of the right to 
confrontation in Part I, Part II sets forth the theoretical and historical 
underpinnings of the right to confrontation codified in the federal 
Constitution and the constitutions of almost every State and provides policy 
rationales often offered in defense of the right. Part III explores the 
development of the federal right to confrontation by focusing on the 
evolution of Supreme Court case law pertaining to the rights of the accused 
and tracing the doctrine’s development from the late eighteenth century up 
through the Court’s opinion in Craig. Part IV then turns to the States, 
surveying the confrontation landscape under the state constitutions and 
decisions of state supreme courts. Finally, Part V appeals to the States that 
have not yet ruled on their own confrontation clauses, advocating that they 
reject the federal interpretation and embrace “New Federalism”11 in order to 
recognize a substantial right to face-to-face confrontation for criminal 
defendants. Part V also argues for the more general proposition that States 
 

8 See infra Sections III.A–B. 
9 See infra Section III.C. 
10 See infra Section III.D. 
11 “New Federalism” is commonly used to refer to a revival of the federalist principles that 

were viewed as fundamental during the Founding Era. See, e.g., Allison H. Eid, Federalism and 
Formalism, 11 WM. & MARY BILL RTS. J. 1191, 1191 (2003) (recognizing the movement to 
“reinvigorate federalism principles” as New Federalism); Laurence H. Tribe, Unraveling National 
League of Cities: The New Federalism and Affirmative Rights to Essential Government Services, 90 
HARV. L. REV. 1065, 1070 (1977) (“The Constitution and the federal system are premised on the 
existence of the states as independent entities. . . . [R]ecognition in the states of a constitutional 
right to survive necessarily implies certain limits on the powers of Congress.”). 
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should not be bound by Supreme Court interpretations of similarly worded 
clauses. 

It is important at this point to note the limits of this Comment. The 
Confrontation Clause is broad, far too broad to address all of its myriad aspects 
in a single work. Thus, for purposes of this Comment, I will only focus on the 
confrontation rights of a criminal defendant as related to living witnesses who 
are not “unavailable” to testify, but rather, are granted an exception under state 
law from testifying in person.12 

As Justice Brennan noted over forty years ago, “[s]tate constitutions, too, 
are a font of individual liberties, their protections often extending beyond those 
required by the Supreme Court’s interpretation of federal law.”13 In the 
confrontation context, it is time for the States to assume their proper mantle as 
rights-protectors, and through the interpretation of state constitutions, correct 
the injustice committed by the Supreme Court toward the criminally accused. 

I. HISTORICAL UNDERPINNINGS AND THE RATIONALE OF 
THE RIGHT TO CONFRONTATION 

The roots of the Confrontation Clause run deep. The Romans recognized 
the fundamental unfairness of a trial in which an accused could not confront 
his accusers.14 Professor Daniel Pollitt noted that other examples from Roman 
practice articulated the idea that “fair play” required confrontation between 
the accused and the accuser.15 And even before the Romans, the Hebrews 
recognized the right of face-to-face confrontation.16 

 
12 For discussions of other facets of the Confrontation Clause, see generally, e.g., Carol A. 

Chase, The Five Faces of the Confrontation Clause, 40 HOUS. L. REV. 1003 (2003); Brian Sites, Rise 
of the Machines: Machine-Generated Data and the Confrontation Clause, 16 COLUM. SCI. & TECH. 
L. REV. 36 (2014). 

13 William J. Brennan, State Constitutions and the Protection of Individual Rights, 90 HARV. L. 
REV. 489, 491 (1977). 

14 In the Bible, the Roman Governor Festus, discussing the treatment of a prisoner, is credited 
with stating: “It is not the manner of the Romans to deliver any man up to die before the accused 
has met his accusers face to face, and has been given a chance to defend himself against the charges.” 
Coy v. Iowa, 487 U.S. 1014, 1015-16 (1988) (quoting Acts 25:16 (King James)); see also Frank R. 
Herrmann, S.J. & Brownlow M. Speer, Facing the Accuser: Ancient and Medieval Precursors of the 
Confrontation Clause, 34 VA. J. INT’L L. 481, 486 (1994) (finding that Governor Festus’s statement 
“excellently conveys the constant practice of Roman procedure” (internal citation omitted)). 

15 Daniel H. Pollitt, The Right of Confrontation: Its History and Modern Dress, 8 J. PUB. L. 381, 
402 (1959); see also id. at 384 (discussing a case involving Emperor Trajan advising a governor that 
“anonymous accusations must not be admitted in evidence as against any one, as it is introducing a 
dangerous precedent, and out of accord with the spirit of our times” (citing JOHN LORD O’BRIAN, 
NATIONAL SECURITY AND INDIVIDUAL FREEDOM 62 (1955))). 

16 See Deuteronomy 19:16-17 (King James) (“If a false witness rise up against any man to testify 
against him that which is wrong; Then both the men, between whom the controversy is, shall stand 
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The principle that fairness required confrontation, established in Roman 
culture, eventually worked its way into the English adversarial system. Writing 
in the sixteenth century, Sir Thomas Smith spoke approvingly of “an ‘altercation’ 
between accuser and accused” as being common of the English court system.17 
Similarly, the renowned legal scholar, Sir William Blackstone, noted the same 
feature of the English system—that is, the “open examination of witnesses viva 
voce” is “much more conducive to the clearing up of truth,” and as such is among 
the advantages of “the English way of giving testimony ore tenus.”18 The right 
was even recognized outside of the strictly legal realm—most prominently, 
perhaps, in Shakespeare’s Richard II.19 

The trial of Sir Walter Raleigh represents the single most notable 
historical example of a time when the right to confrontation was denied.20 
Accused of treason against the Crown based on the coerced confession of his 
alleged accomplice, Lord Cobham, Sir Raleigh demanded that the 
government produce the witness against him and permit the opportunity for 
cross-examination.21 The judges refused Sir Raleigh’s demand, Lord Cobham 
was not produced, and Sir Raleigh was convicted and sentenced to death.22 
The trial became infamous for the “flagrantly unjust” way in which the 
evidence was presented.23 

 

before the Lord . . . .”); see also Richard D. Friedman, “Face to Face”: Rediscovering the Right to Confront 
the Prosecution Witnesses, 8 INT’L J. EVIDENCE & PROOF 1, 8 (2004) (noting that ancient Hebrew 
practices required confrontation). 

17 Richard D. Friedman & Bridget Mary McCormack, Dial-in Testimony, 150 U. PA. L. REV. 
1171, 1203 (2002). 

18 3 WILLIAM BLACKSTONE, COMMENTARIES *373-74. Ore tenus translates to “by word of 
mouth” or “orally.” Ore Tenus, BLACK’S LAW DICTIONARY (7th ed. 1999). 

19 See WILLIAM SHAKESPEARE, RICHARD THE SECOND act 1, sc. 1. (“Then call them to our 
presence; face to face, and frowning brow to brow, ourselves will hear the accuser and the accused 
freely speak . . . .”). 

20 For a thorough analysis of the history surrounding Sir Walter Raleigh’s trial, see Allen D. 
Boyer, The Trial of Sir Walter Ralegh: The Law of Treason, the Trial of Treason and the Origins of the 
Confrontation Clause, 74 MISS. L.J. 869 (2005); see also JOHN HOSTETTLER, AT THE MERCY OF 

THE STATE: A STUDY IN JUDICIAL TYRANNY 35-45 (1998) (discussing the trial, conviction, and 
death of Sir Walter Raleigh). 

21 Pollitt, supra note 15, at 388. Sir Raleigh argued that “[t]he Proof of the Common Law is by 
witness and jury: let Cobham be here, let him speak it. Call my accuser before my face . . . .” Raleigh’s 
Case, 2 How. St. Tr. 1, 15-16 (Eng. 1603). 

22  Pollitt, supra note 15, at 388-89. Although Sir Raleigh was sentenced to death, he was not 
executed as a result of the trial. HOSTETTLER, supra note 20, at 35-45. He spent more than a decade 
as a prisoner in the Tower of London before receiving a pardon by King James. Id. Sir Raleigh’s 
troubles with the law did not end there, however, as he was ultimately executed in 1618 for an entirely 
unrelated crime. Id.  

23 David Alan Sklansky, Confrontation and Fairness, 45 TEX. TECH L. REV. 103, 103 (2012). One 
of the judges overseeing Sir Raleigh’s trial would later complain that “the justice of England has never 
been so degraded and injured as by the condemnation of Sir Walter Raleigh.” 1 D. JARDINE, CRIMINAL 

TRIALS 487 (London, Charles Knight 1832). 
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The courts have recognized that the colonists were not oblivious to the 
plight and history surrounding Sir Raleigh.24 During the American 
Revolution, but prior to the adoption of the Constitution, numerous colonies 
adopted declarations of rights guaranteeing a right of confrontation.25 Each 
of the thirteen original colonies placed a similar guarantee of confrontation 
in their respective constitutions, with some of the former colonies explicitly 
utilizing the phrase “face to face.”26  

The right to confrontation, recognized by the early colonists and founding 
generation, forms a part of the American ethos.27 This is not surprising if one 
considers the policy justifications that underlie the right of confrontation.  

The importance of the Confrontation Clause and the right it protects is 
underscored by considerations of justice and fairness. The right can be 
understood as protecting individuals from trials by mere affidavits or 
coerced witness testimony—think cases, such as that of Sir Walter Raleigh, 
in which the accused never has the opportunity to ascertain or cross-examine 
the accuser. This is important because confrontation tends to bring out a 

 
24 See California v. Green, 399 U.S. 149, 156 (1970) (“The primary object of the [Confrontation 

Clause] was to prevent depositions or ex parte affidavits, such as were sometimes admitted in civil 
cases, being used against the prisoner in lieu of a personal examination and cross-examination of the 
witness . . . .”); Salinger v. United States, 272 U.S. 542, 548 (1926) (“The right of confrontation did 
not originate with the provision in the Sixth Amendment, but was a common-law right having 
recognized exceptions.”); 3 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE 

UNITED STATES 663-64 (Boston, Hillard, Gray & Co. 1833) (recognizing the common-law English 
origins of the right to confrontation). 

25 See DEL. DECLARATION OF RIGHTS § 14 (1776) (“to be confronted with the accusers or 
witnesses”); MD. DECLARATION OF RIGHTS § XIX (1776) (“confronted with the witnesses against 
him”); MASS. DECLARATION OF RIGHTS § XII (1780) (“meet the witnesses against him face to 
face”); N.H. BILL OF RIGHTS § XV (1783) (“face to face”); N.C. DECLARATION OF RIGHTS § VII 
(1776) (“confront the accusers and witnesses with other testimony”); PA. DECLARATION OF RIGHTS 
§ IX (1776) (“to be confronted with the witnesses”); VT. DECLARATION OF RIGHTS Ch. I, § X (1777) 
(“confronted with the witnesses”); VA. DECLARATION OF RIGHTS § 8 (1776) (“[I]n all capital or 
criminal prosecutions a man has a right . . . to be confronted with the accusers and witnesses . . . .”).  

26 Infra note 93.  
27 President Dwight Eisenhower also touched on this American value during a speech 

delivered in 1953: 

I was raised in a little town . . . called Abilene, Kansas . . . . Now that town has a 
code, and I was raised as a boy to prize that code. It was: meet anyone face to face 
with whom you disagree. You could not sneak up on him from behind, or do any 
damage to him, without suffering the penalty of an outraged citizenry . . . . In this 
country, if someone dislikes you, or accuses you, he must come up in front. He cannot 
hide behind the shadow. 

President Dwight D. Eisenhower, Remarks upon Receiving the America’s Democratic Legacy Award 
at B’nai B’rith Dinner in Honor of the 40th Anniversary of the Anti-Defamation League (Nov. 23, 
1953), reprinted in DWIGHT D. EISENHOWER, PUBLIC PAPERS OF THE PRESIDENTS OF THE UNITED 

STATES: DWIGHT D. EISENHOWER, 1953, at 796, 798 (1953). 
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witness’s candor.28 As the Supreme Court has reasoned, it is “always more 
difficult to tell a lie about a person ‘to his face’ than ‘behind his back.’”29 
This crucial influence that confrontation exerts on a witness allows jurors to 
better address his or her demeanor on the witness stand.30 Thus, 
confrontation serves the important purpose of discouraging falsehoods and 
assisting in the detection of such falsehoods.  

For these reasons, the perception of confrontation as essential to fairness 
in a criminal trial has persisted. Earlier references to examples from 
antiquity highlight the natural human feeling, existing for millennia, “that a 
criminal trial is not just unless one can confront his accusers.”31 Thus, 
confrontation is a “fundamental right essential to a fair trial,” and necessary 
to comport with the dictates of justice.32 

II. THE FEDERAL RIGHT TO CONFRONTATION 

Before delving into the right of confrontation as it currently stands under 
state constitutions, it is useful to first consider the development of the right 
under the federal Constitution. Many States have relied on the rulings of 
the Supreme Court involving the Sixth Amendment’s Confrontation Clause 
when interpreting their own constitutions.33 Coupled with the singular 
nature of the federal Constitution (i.e. there is only one Confrontation 
Clause to analyze), and the fact that a comparison between the States and 
the federal government cannot be made without an understanding of where 
the federal right stands, a brief analysis of the federal right to confrontation 
is in order. 

In 1895, the Supreme Court decided Mattox v. United States,34 one of the 
first cases in which the Court comprehensively analyzed the meaning of the 
Sixth Amendment’s Confrontation Clause. Clyde Mattox was accused and 
ultimately convicted by a jury of murdering John Mullen.35 Mattox’s case 
was originally appealed to the Supreme Court, which reversed the judgment 
and remanded the case for a new trial.36 By the time the second trial 
 

28 A witness “may feel quite differently when he has to repeat his story looking at the man 
whom he will harm greatly by distorting or mistaking facts. He can now understand what sort of 
human being that man is.” See ZECHARIA CHAFEE, THE BLESSINGS OF LIBERTY 35 (1956). 

29 Coy v. Iowa, 487 U.S. 1014, 1019 (1988).  
30 “In the former context, even if the lie is told, it will often be told less convincingly.” Id. 
31 Id. at 1018 n.2. 
32 Pointer v. Texas, 380 U.S. 400, 404 (1965). 
33 See generally infra Part III.  
34 Mattox v. United States (Mattox II), 156 U.S. 237 (1895). 
35 Mattox v. United States (Mattox I), 146 U.S. 140, 141 (1892). 
36  Id. at 153. It is important to note that the Court set aside the conviction because a series of 

juror affidavits offered by Mattox were determined to have been impermissibly excluded. See id. at 
149. The reversal was unrelated to the credibility of the government’s witnesses against Mattox. 
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commenced, however, “two of [the] witnesses . . . had since died.”37 The 
government continued with the prosecution of Mattox, reading into 
evidence a “transcribed copy of the reporter’s stenographic notes of [the 
deceased witnesses’] testimony” given under oath and subject to cross-
examination at the first trial, which Mattox objected to as offending the 
Confrontation Clause of the Sixth Amendment.38 In analyzing the meaning 
of the clause, the Court noted its primary object was “to prevent depositions 
or ex parte affidavits . . . being used against the prisoner in lieu of a personal 
examination and cross-examination of the witness . . . .”39 The Court reasoned 
that there is an important right of the accused in “compelling [the witness] 
to stand face to face with the jury in order that they may look at him, and 
judge by his demeanor upon the stand the manner in which he gives his 
testimony whether he is worthy of belief.”40 Yet even with this understanding 
of the guarantees of the clause, the Court ultimately held the submission of 
the stenographer’s notes of former testimony in place of live testimony to be 
permissible.41 The Court was emphatic, however, in its reliance on the fact 
that Mattox had already been convicted once on the witness’ word, and to 
allow him to “go scot free simply because death has closed the mouth of that 
witness” would be an affront to the Constitution.42  

Important for the Mattox Court was the fact that Mattox had already had 
the opportunity to confront the witnesses against him and to attack their 
credibility on cross-examination. Thus, the Court in Mattox set down the basic 
parameters of when testimony from absent witnesses will be allowed: unless 
the witness is unavailable and the defendant has already had the opportunity 
to cross-examine, the Confrontation Clause will bar such testimony from 
being used.43 

The Court next addressed the Confrontation Clause four years later in 
Kirby v. United States.44 In Kirby, the Supreme Court reversed the conviction 
of the defendant for receiving stolen goods, because the Court found that 

 
37 Mattox II, 156 U.S. at 240. 
38 Id. 
39 Id. at 242. 
40 Id. at 242-43. 
41 Id. at 243. 
42 Id.  
43 As the Court later explained: 

Our later cases conform to Mattox’s holding that prior trial or preliminary hearing 
testimony is admissible only if the defendant had an adequate opportunity to cross-
examine. Even where the defendant had such an opportunity, we excluded the 
testimony where the government had not established unavailability of the witness. 

Crawford v. Washington, 541 U.S. 36, 57 (2004) (citations omitted). 
44 174 U.S. 47 (1899). 
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Kirby’s conviction was primarily based on the judgment of conviction of three 
alleged co-conspirators, which was entered into evidence in Kirby’s trial.45 
“Instead of confronting Kirby with witnesses to establish the vital fact” that 
the property he received was stolen, the government “confronted [him] only 
with the record of another criminal prosecution . . . .”46 The Court rejected 
such an approach, noting that such a fact cannot be proved “except by 
witnesses who confront [the defendant] at the trial, upon whom he can look 
while being tried, whom he is entitled to cross-examine, and whose testimony 
he may impeach . . . .”47 Because the witnesses necessary to establish such a 
fact were not unavailable, the use of the conviction deprived the defendant of 
his confrontation right.48 

Thus, the Court held twice in the span of less than five years that the 
Confrontation Clause was designed to ensure face-to-face confrontation, as 
well as the ability to cross-examine the witnesses. The Court built directly off 
of Mattox and Kirby in a series of later decisions concretely defining its 
understanding of what the Confrontation Clause entails—unless the witness 
was unavailable and the defendant had already had the opportunity to cross-
examine the witness, the ex parte testimony would be barred by the Sixth 
Amendment. This understanding of the clause was repeatedly confirmed in 
subsequent cases throughout the first half of the twentieth century.49 

In 1965, the long-building wave of incorporation reached the 
Confrontation Clause. In Pointer v. Texas, the Supreme Court held that “the 
Sixth Amendment’s right of an accused to confront the witnesses against 
him is likewise a fundamental right and is made obligatory on the States by 
the Fourteenth Amendment.”50 Incorporation of confrontation serves the 
important role of setting the constitutional “floor” of protection, below 
which state action will not be allowed.51 Following the incorporation of the 

 
45 Id. at 50. 
46 Id. at 55. 
47 Id. 
48 Id. at 56.  
49 See, e.g., Snyder v. Massachusetts, 291 U.S. 97, 106 (1934) (“[T]he privilege to confront one’s 

accusers and cross-examine them face to face is assured to a defendant by the Sixth Amendment in 
prosecutions in the federal courts.”); Dowdell v. United States, 221 U.S. 325, 329-30 (1911) 
(comparing the statute in question to the Sixth Amendment, which protects for the accused “the 
right to be tried . . . by only such witnesses as meet him face to face at the trial, who give their 
testimony in his presence, and give to the accused an opportunity of cross-examination”). 

50 Pointer v. Texas, 380 U.S. 400, 403 (1965). 
51 See Brennan, supra note 13, at 491 (“State constitutions, too, are a font of individual liberties, their 

protections often extending beyond those required by the Supreme Court’s interpretation of federal 
law.”). For a discussion of the “floor” created by federal rights, see Joseph Blocher, Reverse Incorporation 
of State Constitutional Law, 84 S. CAL. L. REV. 323 (2011); Earl M. Maltz, Lockstep Analysis and the Concept 
of Federalism, 496 ANNALS AM. ACAD. POL. & SOC. SCI. 98 (1988). 
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clause, the Supreme Court continued to support the clause’s requirement of 
“face-to-face” confrontation.52 

The Court reached a high-water mark of support for criminal defendants’ 
rights to confront their accusers in Coy v. Iowa.53 The defendant in Coy was 
convicted of two counts of lascivious acts with a child.54 During the trial, a 
screen had been placed between the defendant and the testifying child 
victim.55 The screen prevented Coy from viewing much more than the outline 
of the witness, and it entirely prevented the witness from viewing Coy (the 
jury was able to view both the witness and Coy).56 Coy challenged the use of 
the screen, permissible under an Iowa statute,57 as infringing on his right to 
face-to-face confrontation guaranteed by the Sixth Amendment.58 In a 6–2 
decision authored by Justice Scalia, the Court unequivocally held that the 
Iowa law was unconstitutional and “that the Confrontation Clause guarantees 
the defendant a face-to-face meeting with witnesses appearing before the 
trier of fact.”59 In doing so, the Court reaffirmed its prior holding in Kirby—
that face-to-face confrontation is an integral part of the Confrontation 
Clause. This guarantee of confrontation, the Court noted in Coy, “contributes 
to the establishment of a system of criminal justice in which the perception 
as well as the reality of fairness prevails.”60  

The Justices were not blind to the difficulty that their ruling might have 
on victims of sexual crimes and other crimes involving victims that might be 
hesitant about speaking in the presence of the alleged perpetrator—but the 
 

52 See Pennsylvania v. Ritchie, 480 U.S. 39, 51 (1987) (“The Confrontation Clause provides two 
types of protections for a criminal defendant: the right physically to face those who testify against 
him, and the right to conduct cross-examination.”); California v. Green, 399 U.S. 149, 157 (1970) 
(recognizing the “literal right to ‘confront’ the witness at the time of trial” as the “core of the values 
furthered by the Confrontation Clause”); see also Kentucky v. Stincer, 482 U.S. 730, 748 (1987) 
(Marshall, J., dissenting) (“The text [of the Sixth Amendment] plainly envisions that witnesses 
against the accused shall, as a rule, testify in his presence.”). 

53 487 U.S. 1012 (1988). 
54 Id. at 1014.  
55 Id. at 1014-15.  
56 Id. at 1014. 
57  The version of the statute at issue in Coy read, in pertinent part: 

The court may require a party be confined [sic] to an adjacent room or behind a screen 
or mirror that permits the party to see and hear the child during the child’s testimony, 
but does not allow the child to see or hear the party. However, if a party is so confined, 
the court shall take measures to insure that the party and counsel can confer during 
the testimony and shall inform the child that the party can see and hear the child 
during testimony. 

IOWA CODE § 910A.14 (1987). The current version of the law is codified at section 915.38. IOWA 

CODE § 915.38 (2020).  
58 Coy, 487 U.S. at 1014. 
59 Id. at 1016. 
60 Id. at 1019 (quoting Lee v. Illinois, 476 U.S. 530, 540 (1986)). 
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Court was not willing to sacrifice the Constitution’s meaning for reasons of 
policy. Recognizing “[t]hat face-to-face presence may, unfortunately, upset 
the truthful rape victim or abused child,” the Court nevertheless believed “by 
the same token [confrontation] may confound and undo the false accuser, or 
reveal the child coached by a malevolent adult.”61 “It is a truism,” the Court 
observed, “that constitutional protections have costs.”62 

Two years later the holding of Coy, which provided strong protection to the 
right of defendants to confront their accusers, was called into question and 
ultimately abandoned in Maryland v. Craig.63 In Craig, the defendant-petitioner 
was charged with various offenses pertaining to her alleged sexual abuse of a 
six-year-old girl.64 During the trial, prosecutors invoked a state statute that 
permitted a child victim of sexual assault to deliver testimony via a one-way, 
closed-circuit television system.65 Under the Maryland statute, “the child 
witness, prosecutor, and defense counsel withdraw to a separate room; the 
judge, jury, and defendant remain in the courtroom.”66 The child witness is then 
examined and cross-examined in the separate room, while the testimony is 
broadcast to the courtroom.67 Under the Maryland procedure, the witness was 
unable to see or hear the defendant, although the defendant could see and hear 
(via electronic recordings) the witness.68 The defendant-petitioner objected to 
such a method of securing the child’s testimony, arguing that it deprived her of 
the face-to-face confrontation guaranteed by the Sixth Amendment.69 The trial 
court rejected the petitioner’s argument wholesale, while the Maryland Court 
of Appeals rejected any reading of the Confrontation Clause as requiring, in all 
circumstances, face-to-face confrontation.70 

 
61 Id. at 1020. 
62 Id. 
63 497 U.S. 836 (1990). 
64 Id. at 840. 
65 Id. The original statute provides, in relevant part: 

(a)(1) In a case of abuse of a child .	.	. a court may order that the testimony of a child 
victim be taken outside the courtroom and shown in the courtroom by means of a 
closed circuit television if: 

(i) The testimony is taken during the proceeding; and 

(ii) The judge determines that testimony by the child victim in the courtroom will 
result in the child suffering serious emotional distress such that the child cannot 
reasonably communicate. 

MD. CODE ANN., CTS. & JUD. PROC. § 9-102 (West 1989). The current version of the statute is located 
at MD. CODE ANN., CRIM. PROC. § 11-303 (West 2020). 

66 Craig, 497 U.S. at 841. 
67 Id. at 841-42. 
68 Id. 
69 Id. at 842. 
70 Id. at 842-44. 
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In a 5–4 decision by Justice O’Connor (supported by the two dissenters in 
Coy), the Court walked back its groundbreaking interpretation in Coy and 
dramatically curtailed the rights of defendants to confront any witnesses against 
them. In broad contravention to the reasoning in Coy, the Craig majority noted 
that “[w]e have never held . . . that the Confrontation Clause guarantees 
criminal defendants the absolute right to a face-to-face meeting with witnesses 
against them at trial.”71 Deemphasizing the role of the Confrontation Clause in 
ensuring face-to-face interaction, the majority stressed that the clause is, above 
all else, concerned with “ensur[ing] the reliability of the evidence against a 
criminal defendant.”72 With reliability of the evidence as the goal of the clause, 
the Court noted that face-to-face confrontation is just one of the elements of 
reliability, along with “physical presence, oath, cross-examination, and 
observation of demeanor by the trier of fact.”73 After recognizing face-to-face 
interaction as just one of many factors to be considered under the Sixth 
Amendment, the Court concluded that: 

where necessary to protect a child witness from trauma that would be caused by 
testifying in the physical presence of the defendant, . . . the Confrontation Clause 
does not prohibit use of a procedure that, despite the absence of face-to-face 
confrontation, ensures the reliability of the evidence by subjecting it to rigorous 
adversarial testing and thereby preserves the essence of effective confrontation.74 

Thus, the majority upheld the use of closed-circuit television testimony, 
holding the right of face-to-face confrontation to be merely a “preference” as 
opposed to a guarantee—a preference that must be balanced with the other 
mechanisms in place designed to ensure the accuracy of any elicited testimony.75 

Justice Scalia, joined by Justices Brennan, Marshall, and Stevens, wrote a 
blistering dissent. “Seldom,” the dissenters noted, “has this Court failed so 
conspicuously to sustain a categorical guarantee of the Constitution against 
the tide of prevailing current opinion.”76 The very “purpose of enshrining” 
the right to face-to-face confrontation in the Constitution, the dissenters 
contended, was for challenging cases such as the one at hand, in which popular 
public opinion may quickly trample on the rights of the accused.77 Ignoring 
this, the dissenters argue, the Court “makes the impossible plausible” (i.e. the 

 
71 Id. at 844. Contra Coy v. Iowa, 487 U.S. 1012, 1016 (1988) (“We have never doubted, therefore, 

that the Confrontation Clause guarantees the defendant a face-to-face meeting with witnesses 
appearing before the trier of fact.”). 

72 Craig, 497 U.S. at 845. 
73 Id. at 846. 
74 Id. at 857. 
75 Id. at 849. 
76 Id. at 860 (Scalia, J., dissenting). 
77 Id. at 861. 
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admission of evidence and accusations against which the defendant cannot 
confront) “by recharacterizing the Confrontation Clause, so that 
confrontation (redesignated ‘face-to-face confrontation’) becomes only one of 
many ‘elements of confrontation.’”78 The dissenters accused the majority of 
misreading precedent, ignoring the plain text of the clause, and succumbing 
to arguments of policy rather than constitutional law.79 The incredulity of the 
dissenters is perhaps best summed up by one key line: 

To say that a defendant loses his right to confront a witness when that would 
cause the witness not to testify is rather like saying that the defendant loses 
his right to counsel when counsel would save him, or his right to subpoena 
witnesses when they would exculpate him, or his right not to give testimony 
against himself when that would prove him guilty.80 

After severely restricting the right of confrontation in Craig, the 
Supreme Court managed to dampen the effect of Craig’s about-face in the 
2004 case of Crawford v. Washington.81 In Crawford, the petitioner was 
charged with assault and attempted murder.82 At the trial, the prosecution 
sought to admit into evidence a police-recorded statement made by 
petitioner’s wife describing the stabbing she witnessed—while the wife did 
not testify at trial under spousal privilege, state law permitted her out-of-
court statements to be admitted.83 Petitioner objected to the admission of 
the statement, arguing that it violated his right to confront any witnesses 
against him.84 The trial court rejected petitioner’s argument in line with the 
Court’s preference-based interpretation in Craig and petitioner was 
ultimately convicted.85 The Washington Supreme Court affirmed the 
conviction, noting that the wife’s statements did not violate the 
Confrontation Clause because “it bore guarantees of trustworthiness.”86 

The Court, in a unanimous decision authored by Justice Scalia, reversed the 
conviction, finding the admission of the wife’s statements to be barred by the 
Sixth Amendment.87 Reaffirming its pre-Craig decisions, the Court stated that 
“[o]ur cases have thus remained faithful to the Framers’ understanding: 

 
78 Id. at 862. 
79 Id. at 862-64.  
80 Id. at 867. 
81 541 U.S. 36. 
82 Id. at 38. 
83 Id. at 39-40.  
84 Id. at 40-41. 
85 Id.  
86 Id. at 41. 
87 Notably, Chief Justice Rehnquist and Justice O’Connor, two members of the majority in 

Craig, concurred in the judgment only, without subscribing to the logic articulated by Justice Scalia. 
See id. at 69 (Rehnquist, C.J., concurring in judgement) (joined by O’Connor, J.). 
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Testimonial statements of witnesses absent from trial have been admitted only 
where the declarant is unavailable, and only where the defendant has had a prior 
opportunity to cross-examine.”88 According to the majority in Crawford, 
beyond these two scenarios, the Confrontation Clause would bar the admission 
of testimony not delivered during the trial—regardless of the reliability of the 
testimony. “Dispensing with confrontation because testimony is obviously 
reliable is akin to dispensing with jury trial because a defendant is obviously 
guilty.”89 The Sixth Amendment, the Court concluded, does not allow for either 
scenario. Although a reaffirmation of earlier precedents, the Court’s decision in 
Crawford did not seriously abrogate its holding in Craig.90 

Despite Crawford’s strong about-face in the steady march toward a 
weakened right to confrontation, Maryland v. Craig remains the governing 
law in regard to the Confrontation Clause. While generally the clause will 
prevent the admission of out-of-court testimony of a witness who is available, 
in the context of child (or potentially adult) molestation or sexual assault, 
such a restriction does not apply. Even in these cases, however, the right to 
cross-examination, also recognized under the Confrontation Clause, remains. 
Thus, so long as there is a strong policy justification for the out-of-court 
testimony (the trauma a child would suffer if forced to confront the 
defendant), and so long as the procedure “ensures the reliability of the 
evidence by subjecting it to rigorous adversarial testing,” the federal 
Confrontation Clause no longer mandates face-to-face confrontation between 
an accuser and the accused.91 

III. SURVEYING STATE CONSTITUTIONS FOR HEIGHTENED 
PROTECTIONS OF CRIMINAL DEFENDANTS’ RIGHTS 

Through the Court’s failure to sufficiently enforce the Sixth Amendment, 
criminal defendants have lost a valuable right—that of face-to-face 
confrontation—under the federal Constitution. Hope is not necessarily lost, 
however, for criminal defendants seeking to confront, face-to-face, their 
accuser. State courts and state constitutions stand as a viable option for many 
criminal defendants seeking protections not recognized or granted by the 
Supreme Court under the federal Constitution. Forty-seven of the fifty 
States have confrontation clauses enshrined in their constitutions—offering 

 
88 Id. at 59 (majority opinion). 
89 Id. at 62. 
90 The Crawford majority did not distinguish Craig explicitly, although Chief Justice Rehnquist 

quoted Craig and Mattox in his concurrence in judgment to support the contention that merely 
incidental benefits of face-to-face confrontation should not overtake strong policy priorities. Id. at 
75 (Rehnquist, C.J., concurring in judgment).  

91 Maryland v. Craig, 497 U.S. 836, 857 (1990). 
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an important procedural protection for the criminally accused. As such, we 
turn now to an examination of the confrontation clauses of the States in order 
to determine whether criminal defendants may fare better in their fight for 
confrontation under analogous state constitutional provisions. 

In attempting to survey fifty States and their respective constitutional 
provisions regarding the right to confrontation to determine whether states 
are, in fact, providing more protection than their federal counterpart, placing 
the states into groups based on shared characteristics will aid in promoting 
clarity. There are several possible ways in which to group the states. It is 
important to note up front that three States—Idaho, Nevada, and North 
Dakota—do not have confrontation clauses in their constitutions.92 

First, in attempting to determine whether states are more rights-
protective than the federal government in the confrontation realm, one could 
look solely to those States that drafted and ratified confrontation clauses with 
more specific language than is included in the federal clause. The theory of 
such an approach is that States that explicitly provided for greater protections 
in their own constitutions than are provided in the federal Constitution would 
be more likely to enforce greater protections. Under such an approach, 
seventeen States could be grouped together as having the more explicit “face 
to face” language within their respective clauses.93 Attempting to classify 
States based on whether their constitutions contain more protective language 
is not, however, a worthwhile endeavor. State courts have the ultimate power 
to construe their own constitutions.94 Thus, by focusing attention on states 
that have more explicit language (or conversely, those States with parallel 
language), there is a very real possibility of missing states whose constitutions 
contain parallel language to that of the federal Constitution, but who 
interpret the state constitution as being broader. 
 Having rejected any method that would attempt to rule out States on 
some sort of peremptory basis, the only option remaining is to consider each 
of the forty-seven States in turn, analyzing authoritative state court decisions 
interpreting their own constitutions. After conducting such an analysis, it is 
possible to group the States into four main categories: (1) lockstep States; 
(2)	States rejecting lockstep, but ultimately interpreting their clauses in a 
 

92 See supra note 6 and accompanying text.  
93 ARIZ. CONST. art. II, § 24; COLO. CONST. art. II, § 16; DEL. CONST. art. I, § 7; IND. 

CONST. art. I, § 13; KAN. BILL OF RIGHTS § 10; KY. BILL OF RIGHTS § 11; MASS. CONST. art. 
XII; MO. CONST. art. I, § 18(a); MONT. CONST. art. II, § 24; NEB. CONST. art. I, § 11; N.H. 
CONST. pt. I, art. 15; OHIO CONST. art. I, § 10; OR. CONST. art. I, § 11; S.D. CONST. art. VI, § 7; 
TENN. CONST. art. I, § 9; WASH. CONST. art. I, § 22; WIS. CONST. art. I, § 7. 

94 “Nothing compels the state courts to imitate federal interpretations of the liberty and 
property guarantees in the U.S. Constitution when it comes to the rights guarantees found in 
their own constitutions, even guarantees that match the federal ones letter for letter.” SUTTON, 
supra note 5, at 16 (emphasis added). 
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similar fashion to the federal clause; (3) States embracing a more robust right 
of confrontation; and (4) States that have yet to interpret the limits of their 
confrontation clauses. This Comment will address each of these categories 
in turn. The map below illustrates the various approaches of the States. 

 

Figure 1: State Protections Beyond Craig95 
 

 
95 Infra Part III. 
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A. Lockstep States 

“Lockstepping” is the phenomenon in which state supreme courts interpret 
their own constitutional provisions in the same manner in which the Supreme 
Court has interpreted a parallel federal provision.96 The issue predominately 
arises when “the Federal Constitution and a state constitution contain an 
identical or similarly worded guarantee, and the litigant invokes both of 
them.”97 Some commentators have criticized state courts engaging in lockstep 
analyses for diminishing the importance of state constitutional law by failing to 
adequately analyze the history and meaning behind the state clause.98 Others 
have supported the lockstep method of interpretation.99 Regardless, many 
States engage in lockstep analysis of various constitutional provisions, 
including their respective confrontation clauses.  

For determining whether a state court has engaged in lockstep analysis, as 
opposed to an independent state constitutional analysis, this Comment will 
follow the Court’s “plain statement” rule, as derived from Michigan v. Long.100 

 
96 See David M. Skover, Address, State Constitutional Law Interpretation: Out of “Lock Step” and 

Beyond “Reactive” Decisionmaking, 51 MONT. L. REV. 243, 245-46 (1990) (defining lockstep as occurring 
when a “state high court . . . look[s] automatically to the decisions of the United States Supreme Court 
for the rules and standards to apply in the enforcement of a state constitutional provision”). 

97 SUTTON, supra note 5, at 174. 
98 See, e.g., id. (lockstepping is “the tendency of some state courts to diminish their 

constitutions by interpreting them in reflexive imitation of the federal courts’ interpretation of the 
Federal Constitution”); Blocher, supra note 51, at 334 (“[T]here is no legal reason why state courts 
must construe their own cases in ‘lockstep’ with federal doctrine, even when the terms of the rights 
guarantees are identical.”); James A. Gardner, State Constitutional Rights as Resistance to National 
Power: Toward a Functional Theory of State Constitutions, 91 GEO. L.J. 1003, 1057 (2003) (criticizing a 
lockstep model of state constitutional interpretation for treating state constitutions “not as an 
independent body of positive law . . . , but as a local and subordinate iteration of positive law 
established at the national level”). 

99 E.g., Maltz, supra note 51, at 99 (arguing that lockstep interpretation is “entirely consistent 
with the basic concept of American federalism”). 

100 463 U.S. 1032 (1983). In Long, the Supreme Court was asked to address the constitutionality 
of a “Terry-stop.” Id. at 1034-35. Before reaching the merits, however, the Court had to address the 
issue of whether it had proper jurisdiction to hear the dispute. Id. at 1037-38. The defendant argued 
that because the state decision, which found the stop and frisk of the defendant to be 
unconstitutional, rested on an “adequate and independent state ground,” it was outside the scope of 
the Supreme Court’s jurisdiction. Id. The Michigan Supreme Court found the stop unconstitutional 
under both the federal and state constitutions. Id. However, as the Supreme Court noted, the 
Michigan constitution was only referenced twice throughout the entire opinion of the state high 
court, while federal case law and federal reasoning was used throughout. Id. Therefore, the Court 
concluded, the decision could not be said to have rested on the state constitution as an “adequate 
and independent doctrine.” Id. at 1044. In reaching this conclusion, the Court reasoned, 

[W]hen, as in this case, a state court decision fairly appears to rest primarily on federal 
law, or to be interwoven with the federal law, and when the adequacy and 
independence of any possible state law ground is not clear from the face of the opinion, 
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As such, this Comment will group lockstep States into two categories: “hard” 
lockstep States and “soft” lockstep States. A State that has affirmatively and 
explicitly stated that it is following the interpretation set forth by the Supreme 
Court will be considered a hard lockstep State.101 States will be considered soft 
lockstep States if they have not provided such an explicit endorsement of the 
federal approach to confrontation but nevertheless rely predominately and 
primarily on federal case law and reasoning advanced in federal opinions 
interpreting the federal Constitution.  

1. Hard Lockstep States 

Hard lockstep states, insofar as the confrontation right is concerned, explicitly 
embrace the notion that the respective state and federal clauses are to be 
interpreted in the same manner. Twenty-five States engage in a hard lockstep 
analysis when interpreting their respective constitutions’ confrontation 
provisions.102 The Minnesota case of State v. Dukes103 is a classic example of a 
state supreme court engaging in lockstep analysis. The Minnesota Supreme 
Court in Dukes, faced with a confrontation challenge under the Minnesota 
constitution, held: “The right of confrontation is fundamental under both the 
federal and state constitutions, and the analysis is the same under both.”104 In 
Perez v. State,105 the Florida Supreme Court likewise embraced a lockstep 
interpretation of the state’s confrontation clause. “Noting the similarities 
between the confrontation clauses of the federal and Florida constitutions, we 
perceive no reason to interpret article I, section 16 of the Florida [c]onstitution 
any differently than its federal counterpart in regard to this issue.”106 

 

we will accept as the most reasonable explanation that the state court decided the case 
the way it did because it believed that federal law required it to do so. If a state court 
chooses merely to rely on federal precedents as it would on the precedents of all other 
jurisdictions, then it need only make clear by a plain statement in its judgment or 
opinion that the federal cases are being used only for the purpose of guidance, and do 
not themselves compel the result that the court has reached. 

Id. at 1040-41 (emphasis added). 
101 Those States that have, if you will, produced a plain statement of intent to follow the 

Supreme Court’s interpretational method. 
102 The States employing what I have coded hard lockstep are: Arkansas, Colorado, Florida, 

Illinois, Kansas, Kentucky, Maryland, Michigan, Minnesota, Missouri, Nebraska, New Hampshire, 
New Mexico, New York, Ohio, Pennsylvania, Rhode Island, South Carolina, Texas, Virginia, 
Vermont, Washington, West Virginia, Wisconsin, and Wyoming. 

103 544 N.W.2d 13 (Minn. 1996), abrogated on other grounds by State v. Dahlin, 695 N.W.2d 588, 
595-96 (Minn. 2009). 

104 Id. at 19. 
105 536 So. 2d 206 (Fla. 1988). 
106 Id. at 209 n.4. 
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The remaining twenty-three States that have embraced hard lockstep in 
the confrontation context utilize similar language in reaching their 
decisions.107 It is worth noting that two of the twenty-five States explicitly 

 
107 See Hale v. State, 31 S.W.3d 850, 863 (Ark. 2000) (“This court has consistently interpreted 

the Confrontation Clauses of the United States and Arkansas [c]onstitutions to provide identical 
rights.”); Compan v. People, 121 P.3d 876, 885 (Colo. 2005) (en banc) (“[The defendant] asks us 
to	. . .	interpret the state [c]onfrontation [c]lause to protect a broader range of rights than does the 
Sixth Amendment . . . . We already have rejected this position and decline to revisit it.”), overruled on 
other grounds Nicholls v. People, 396 P.3d 675 (Colo. 2017); State v. Blanchette, 134 P.3d 19, 30 (Kan. Ct. 
App. 2006) (“As long as the standards of Craig and Chisholm are satisfied in presenting the evidence, 
closed-circuit television testimony of a child victim does not contravene the defendant’s confrontation 
rights. [The defendant’s] argument that the [state statute] violates the Kansas [c]onstitution is without 
merit.”); Commonwealth v. Willis, 716 S.W.2d 224, 227 (Ky. 1986) (recognizing that “the requirement 
in the Kentucky [c]onstitution to ‘meet witnesses face to face’ is basically the same as the Sixth 
Amendment to the federal Constitution” and should thus be interpreted the same); Derr v. State, 73 
A.3d 254, 263 (Md. Ct. App. 2013) (holding that the state and federal Constitution protect the same 
confrontation right and that “we shall consider both rights under the same analysis.”); People v. 
Brooks, No. 318995, 2015 WL 1314407, at *4 (Mich. Ct. App. Mar. 24, 2015) (“Article 1, section 20 of 
the Michigan [c]onstitution affords criminal defendant’s [sic] the same right [as contained in the 
federal Constitution], adopting this language verbatim.”); State v. Schaal, 806 S.W.2d 659, 662 (Mo. 
1991) (en banc) (“The confrontation rights protected by the Missouri [c]onstitution are the same as 
those protected by the Sixth Amendment of the United States Constitution.”); State v. Plant, 461 
N.W.2d 253, 266 (Neb. 1990) (“[T]he analysis is the same under either [the federal or state 
constitutional confrontation] provision.”); State v. Hernandez, 986 A.2d 480, 487 (N.H. 2009) 
(interpreting the two clauses as identical); State v. Alvarez-Lopez, 98 P.3d 699, 703 (N.M. 2004) 
(“[W]e do not find it necessary in this case to interpret the Confrontation Clause of our state 
constitution any more broadly than the federal Confrontation Clause.” (internal citation omitted)); 
People v. Bradley, 862 N.E.2d 79, 80 (N.Y. 2006) (noting that defendant did not dispute the court’s 
treatment of the state and federal clauses as identical, therefore, the court would not reexamine the 
issue); State v. Self, 564 N.E.2d 446, 453 (Ohio 1990) (holding that the Ohio confrontation clause 
“provides no greater right of confrontation than the Sixth Amendment”); State v. Freeman, 473 A.2d 
1149, 1153 (R.I. 1984) (utilizing both the federal and state confrontation clauses in the same manner); 
State v. Dennis, 523 S.E.2d 173, 177 n.3 (S.C. 1999) (“The South Carolina constitution provides the 
same protection to a defendant [as the federal confrontation clause].”); Gonzalez v. State, 818 S.W.2d 
756, 764 (Tex. Crim. App. 1991) (en banc) (“In short, we will use the same analysis applied in [the 
federal case] Craig to determine if the [s]tate [c]onstitution has been violated in the case before us.”); 
Roadcap v. Commonwealth, 653 S.E.2d 620, 626 (Va. Ct. App. 2007) (“[The defendant] asks us to 
construe the Virginia [c]onstitution to afford broader confrontation rights than the [f]ederal 
Constitution. . . . The corresponding provisions of the Virginia [c]onstitution go no further than their 
federal counterparts.” (internal quotations omitted)); State v. Brink, 949 A.2d 1069, 1072 (Vt. 2008) 
(“We have long recognized that the Confrontation Clause of the Sixth Amendment to the [f]ederal 
Constitution and Chapter I, Article 10 of the Vermont [c]onstitution provide” the defendant the same 
rights); State v. Foster, 957 P.2d 712, 725 (Wash. 1998) (en banc) (“[W]e view the Defendant’s state 
right to confrontation and his Sixth Amendment right to confrontation as being identical.”); State v. 
Mechling, 633 S.E.2d 311, 316 (W. Va. 2006) (holding that the Sixth Amendment and the West 
Virginia constitution guarantee the same rights of confrontation and cross examination); State v. 
Hale, 691 N.W.2d 637, 644 (Wis. 2005) (“Wisconsin courts will generally apply United States 
Supreme Court precedents when interpreting both [c]lauses.”); Sarr v. State, 65 P.3d 711, 715 (Wyo. 
2003) (“[T]he interpretation of the [federal][C]onfrontation [C]lause controls the meaning of art. 1, 
§ 10 of the Wyoming [c]onstitution.”). 
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rejected lockstep, only to have their decisions overturned by state 
constitutional amendment. These States are addressed separately. 108 

2. Soft Lockstep States 

Categorizing hard lockstep states is a fairly easy process. Doing the same 
with soft lockstep States is much more challenging and provides more room 
for debate as to whether a State can be considered to be lockstepping at all. 
As noted earlier, States that have not explicitly held that they are following or 
bound by the Supreme Court’s interpretation of the federal Confrontation 
Clause, but which nevertheless rely primarily on federal case law and federal 
reasoning, will be considered soft lockstep States. Eight States fall into the 
category of soft lockstepping.109 

The decision of the Alabama Court of Criminal Appeals in Roper v. State110 
offers a perfect picture of a soft lockstep State. When faced with the defendant’s 
challenge that he was denied his confrontation right under the Alabama 
Constitution, the court quoted the Alabama constitution’s confrontation clause, 
immediately followed by a citation to the Sixth Amendment.111 The court went 
on to note that “[t]he parameters of this right [to confrontation] have been 
addressed by the United States Supreme Court in Delaware v. Fensterer . . . .”112 
The state court went on to cite only one more state case, which itself was citing 
a Supreme Court opinion.113 Based on the Supreme Court’s “plain statement” 
requirement,114 as well as the Alabama court’s reliance on federal case law, the 
Alabama court was engaging in soft lockstepping. 

McGriff v. State,115 a Delaware case, offers another example of a State 
engaging in soft lockstepping. In McGriff, the defendant asked the Delaware 
Supreme Court to interpret the confrontation clause of the Delaware 
constitution “to provide more protection than its federal counterpart,” focusing 
on the inclusion in the state clause of the phrase “face to face.”116 Responding 
to this claim, the court engaged in a lengthy analysis of numerous Supreme 

 
108 These States, Pennsylvania and Illinois, are discussed in detail later. See infra Section III.E. 
109 The States employing a version of soft lockstepping are Alabama, Delaware, Georgia, 

Louisiana, Maine, North Carolina, Oklahoma, and South Dakota. 
110 695 So. 2d 244 (Ala. Crim. App. 1996). 
111 Id. at 248. 
112 Id. at 249 (citations omitted). 
113 Id. (citing Ross v. State, 555 So.2d 1179 (Ala. Crim. App. 1989), which also cites Delaware 

v. Fensterer, 474 U.S. 15 (1985)). 
114 Michigan v. Long, 463 U.S. 1032, 1040-41 (1983).  
115 781 A.2d 534 (Del. 2001). 
116 Id. at 539. 
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Court opinions.117 The court did cite to four distinct Delaware state court cases, 
but the references to each were short and interspersed with repeated references 
to the same slate of federal cases.118 Without explicitly construing the state and 
federal rights as identical, the Delaware court ultimately concluded that the 
challenged procedure in the case at hand “[did] not offend the [f]ederal and 
[s]tate [c]onstitutional protections.”119 

The remaining six States that embrace soft lockstepping for purposes of their 
confrontation clauses employ similar language and reliance on federal opinions.120 

B. States That Reject Federal Lockstep, but Ultimately Interpret  
Their Clauses Similarly to the Federal Clause 

Following the Supreme Court’s “plain statement” order in Michigan v. 
Long, several States make explicit that they are not following the Supreme 
Court’s interpretation of the federal Confrontation Clause when they are 
analyzing a parallel state provision. It is worth noting that while each of the 
States discussed in this Section have rejected lockstep or have relied solely 
on state law, they have each ultimately resolved disputes in a manner that 
aligns with the federal approach. Simply because a State reaches the same 
outcome under state law as would be reached under federal law, however, is 
not enough to be classified as lockstep. Unless a State relies exclusively or 
predominately on federal law and Supreme Court reasoning, a similar 
outcome is simply that—a similar outcome.  

Three States have explicitly stated that they are not following and are not 
bound by the Supreme Court’s treatment of the federal right to confrontation 
when interpreting their respective States’ right.121 An additional two States 

 
117 The opinion analyzed, in this order: Coy v. Iowa, 487 U.S. 1012 (1988); Ohio v. Roberts, 448 

U.S. 56 (1980); Maryland v. Craig, 497 U.S. 836 (1990); Mattox v. United States, 156 U.S. 237 (1895); 
and Lilly v. Virginia, 527 U.S. 116 (1999). McGriff, 781 A.2d at 538-40. 

118 Id. at 541-42 
119 Id. at 542. 
120 See In re Interest of C.W.D., 501 S.E.2d 232, 241 (Ga. Ct. App. 1998) (finding no violation 

of the confrontation right under federal precedents—while also citing state cases—for the use of 
closed-circuit television testimony); State v. Otero, 31 So. 3d 1125, 1130 (La. Ct. App. 2010) 
(recognizing that both the federal and state confrontation guarantees protect the right of cross-
examination); State v. Hall, 172 A.3d 467, 472-73 (Me. 2017) (relying almost exclusively on federal 
case law after mentioning the state confrontation clause); State v. Thorne, 618 S.E.2d 790, 794 (N.C. 
Ct. App. 2005) (relying on Delaware v. Fensterer, 474 U.S. 15 (1985), a federal case, when interpreting 
its state confrontation provision); Taylor v. State, 248 P.3d 362, 373-75 (Okla. Crim. App. 2011) 
(utilizing only federal cases when interpreting the state confrontation provision); State v. McCafferty, 
356 N.W.2d 159, 164-65 (S.D. 1984) (affirming that even though the state and federal confrontation 
clauses are phrased differently, “both speak to the same protection”). 

121 The States that have explicitly rejected lockstep are California, Mississippi, and Montana.  
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have not utilized federal case law at all when interpreting their states’ 
provisions and, as such, will also be discussed here.122  

California explicitly rejected a federal lockstep approach to interpreting its 
own confrontation clause in People v. Chavez.123 The defendant in Chavez 
disputed the admissibility of pretrial statements made by a witness who did not 
testify at trial, claiming that they violated his right under the California 
constitution “to be confronted with the witnesses against the defendant.”124 The 
defendant was not, however, disputing the admissibility of the statements 
under the federal Constitution.125 Thus, the defendant was asking the court to 
suppress the statements solely on the grounds of the state constitutional 
confrontation clause. The court ultimately declined to do so, reading the state 
constitution to allow the admission of such statements because the defendant 
had had the earlier chance to cross-examine the witness.126 In reaching this 
conclusion, however, the court was clear that it was not bound by federal 
precedent: “California decisions have long recognized that [state] courts in 
interpreting provisions of the state [c]onstitution are not necessarily concluded 
by an interpretation placed on similar provisions in the federal Constitution.”127 
As the Supreme Court bears ultimate responsibility for the interpretation of 
the federal Constitution, so too does “this court bear[] the ultimate judicial 
responsibility for resolving questions of state law, including the proper 
interpretation of provisions of the state [c]onstitution.”128 Looking to the 
comments of the draftsmen of the 1974 state constitution, the California Court 
found nothing suggesting that the framers “contemplated that state courts, in 
interpreting the state confrontation clause, would be invariably bound to adopt 
the same interpretation which federal courts may afford the federal 
confrontation guarantee.”129 Therefore, the court concluded, while the Supreme 
Court’s interpretation of the federal Confrontation Clause “will provide 
valuable guidance in the interpretation of our state constitutional guarantees,” 
the defendant’s state confrontation claim “cannot be resolved by a mechanical 
invocation of current federal precedent.”130 

The Mississippi Supreme Court likewise provided explicit evidence that 
it would not be bound by federal case law when interpreting its state 

 
122 The States that have relied exclusively on state law when interpreting their constitutions 

are Connecticut and Oregon.  
123 605 P.2d 401 (Cal. 1980). 
124 Id. at 413 (quoting CAL. CONST. art. I, § 15). 
125 Id. at 410. 
126 Id. at 418. 
127 Id. at 412. 
128 Id. 
129 Id.  
130 Id. 
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confrontation clause.131 When confronted by a challenge to a state conviction 
under both the federal and state confrontation clauses, the court chose to 
address only the state provision.132 Before delving into a thorough analysis of 
the issue, the court noted that “[f]ederal caselaw serves as our guide, but 
Mississippi jurisprudence compels the result.”133 Thus, Mississippi met the 
“plain statement” requirement set forth in Michigan v. Long. 

The final State to explicitly reject lockstep interpretation of its own 
confrontation clause was Montana, in the case of State v. Stock.134 In Stock, the 
Montana Supreme Court faced a challenge to the admissibility of testimony 
delivered by a child incest victim via a closed-circuit two-way audio-video 
system under both the federal and state confrontation clauses.135 The court 
conducted a thorough analysis under the federal provision, scrutinizing a series 
of Supreme Court decisions interpreting the federal confrontation right.136 
Upon completion of the federal analysis, the court turned its attention to the 
state confrontation right, “[s]eparate and apart from the federal right.”137 The 
court concluded that while the Montana constitution “provides greater 
protection than its federal counterpart” when it comes to confrontation, “we 
have never interpreted that greater protection to entitle a criminal defendant 
to literal face-to-face confrontation with all witnesses.”138 Like California and 
Mississippi before it, the Montana Supreme Court ultimately reached the same 
conclusion under its own constitution as would be reached under the federal 
Constitution. The explicit rejection of any binding reliance on federal case law, 
however, sets these States apart from their thirty sisters who have embraced 
some variation of lockstep when interpreting their own confrontation clauses. 

Connecticut and Oregon prove trickier to classify. Neither State has 
explicitly accepted nor rejected lockstep, yet both have consistently held, 
under state law, that their confrontation clauses do not require face-to-face 
confrontation. Relying exclusively on state law, both courts have held their 
state confrontation clauses to be focused primarily on the defendant’s “right 
to confront and cross-examine his or her accusers.”139 Recognizing that these 
two “nonexplicit” States do not fit neatly within any category, they will be 

 
131 Goforth v. State, 70 So. 3d 174, 183 (Miss. 2011). 
132 Id.  
133 Id. 
134 256 P.3d 899 (Mont. 2011). 
135 Id. at 902. 
136 Id. at 903-05. 
137 Id. at 904. 
138 Id. at 905. 
139 State v. Harris, 631 A.2d 309, 317 (Conn. 1993); accord State v. Kitzman, 920 P.2d 134, 142 

(Or. 1996) (noting that under state law the right to face-to-face confrontation may be excepted when 
the defendant has had the opportunity to cross-examine the witness). 
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kept alongside those rejecting lockstep but ultimately reaching the same 
conclusions as would be compelled under federal law. 

C. States Embracing a More Robust Right of Confrontation 

The previous two Sections have examined States that have either explicitly 
or nonexplicitly adopted the restricted federal approach to the right to 
confrontation under Craig, or have interpreted their respective state clauses 
outside of federal lockstep but nevertheless reached the same restricted 
approach as is compelled under federal law. However, this does not signal the 
end of confrontation for the criminally accused—at least in a handful of other 
States. Four States have explicitly embraced a more robust understanding of 
the right to confrontation under state provisions than has been recognized 
under the Sixth Amendment.140 

In the case of State v. McGriff,141 the Supreme Court of Hawaii openly 
departed from the Supreme Court’s approach to the federal right of 
confrontation, providing a more robust right for criminal defendants. Although 
the Supreme Court of Hawaii did not interpret the state’s clause as requiring 
in all circumstances that the defendant confront the witness against him face-
to-face, the court did make clear that it would require a higher showing of 
unavailability than required by the Supreme Court before letting a witness’ 
out-of-court statements be offered into evidence. With regard to the 
unavailability requirement, “we have remained resolute that under the 
confrontation clause of the Hawai’i [c]onstitution, [a] showing of the declarant’s 
unavailability is necessary to promote the integrity of the fact[-]finding process 
and to ensure fairness to defendants. In so holding, we have parted ways with 
the United States Supreme Court,” which does not require such a high bar of 
unavailability under certain hearsay exceptions.142 

Indiana has likewise recognized a more robust right of confrontation. 
The Indiana Supreme Court has held that “[t]he Indiana [c]onstitution 
recognizes that there is something unique and important in requiring the 
face-to-face meeting between the accused and the State’s witnesses as they 
give their trial testimony.”143 Thus, while the right of cross-examination “may 
be the primary interest protected by the confrontation right” under the state 
confrontation clause, “the defendant’s right to meet the witnesses face to face 
cannot simply be read out of our [s]tate’s [c]onstitution.”144 The court went 

 
140 The States that have embraced a more robust understanding of the right to confrontation 

are Hawaii, Indiana, Massachusetts, and Utah. 
141 871 P.2d 782 (Haw. 1994). 
142 Id. at 790 (second alteration in original) (internal citation and quotation marks omitted). 
143 Brady v. State, 575 N.E.2d 981, 988 (Ind. 1991). 
144 Id. 
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on to find that the system of closed-circuit television testimony for a child 
witness accusing the defendant of molestation was a violation of the 
defendant’s confrontation rights—the conviction of the defendant was 
reversed and a new trial was ordered.145 

The Massachusetts Supreme Judicial Court has also interpreted its state 
constitution as providing a more robust right of confrontation than is 
recognized by the federal Constitution. In Commonwealth v. Bergstrom, the 
defendant was indicted for rape and indecent assault and battery on his minor 
daughters.146 During the trial, the children’s testimony was taken outside of 
the courtroom, displayed to the jury via closed-circuit television transmission 
(the defendant and jury could see the children, but the children were unable 
to see the defendant or the jury).147 The defendant was convicted, but 
challenged the use of the out-of-courtroom testimony as a violation of his right 
to confrontation under the state constitution.148 The Massachusetts Supreme 
Judicial Court, although “acutely aware of the plight of child sexual assault 
victims” and sensitive toward the “legitimate concern about the difficulties a 
particular child may face in trying to testify in a traditional courtroom setting,” 
nonetheless set aside the verdicts and ordered a new trial for the defendant.149 
The court emphasized its discomfort with “a statutory procedure that allows a 
witness to testify out of the presence of the defendant and the jury,” and 
expressed its concern that such a system would not adequately “assure[] that 
the innocent are not mistakenly deprived of liberty.”150 Thus, the state court 
recognized a stronger protection for the rights of criminal defendant than can 
be found under the federal parallel clause.151 

The final State to explicitly provide for a more defendant-friendly 
interpretation of its state constitution is Utah. More than a century ago, in a 
case involving the sexual assault of a child, the Utah Supreme Court held that 
the defendant had the right 

not only to examine the witnesses, but to see into the face of each witness 
while testifying against him . . . . He had the right to see and be seen, hear 

 
145 Id. at 989. 
146 524 N.E.2d 366, 367 (Mass. 1988). 
147 Id. at 370.  
148 Id. at 367. 
149 Id. at 377. 
150 Id. 
151 While the decision in Bergstrom was handed down prior to the U.S. Supreme Court’s 

narrowing of the federal confrontation right in Craig, Bergstrom has since been cited approvingly and 
remains good law. See Commonwealth v. Amirault, 677 N.E.2d 652, 660-61 (Mass. 1997) (providing 
an overview of the Bergstrom opinion and indicating continued support of the result). 
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and be heard . . . . By our constitution it is clearly made manifest that no man 
shall be tried and condemned in secret and unheard.152 

While Utah has provided rare exceptions for out-of-court testimony to be 
admissible (if the witness is deemed “unavailable” under law or the 
defendant has had the opportunity to cross examine), the holding above 
remains good law and has been cited numerous times by cases decided within 
the past half-century.153 

These four States provide a template off which their sister States may work 
when interpreting their own respective confrontation clauses. Although only 
four of forty-seven, these States offer a glimmer of hope to criminal 
defendants—proving that a more robust protection of confrontation rights can 
be achieved at the state level even if it is being denied at the federal. Having 
examined the forty-two States that have delved into the task of interpreting their 
respective confrontation clauses, all that remains is to mention the States that 
have not yet ruled on the outer limits of their own clauses. 

D. States That Have Not Yet Interpreted the Limits of  
Their Confrontation Clauses 

Five States have not yet definitively ruled on the parameters of their own 
confrontation clauses in light of the existing federal right.154 Several of the 
States have deferred on deciding the question because the cases before them 
were not the proper vehicle by which to examine the issue. The single New 
Jersey case on the issue held as much when the court stated that “we have no 
occasion to decide whether there are any circumstances in which the 
[c]onfrontation [c]lause of the New Jersey [c]onstitution might be interpreted 
more broadly than the Confrontation Clause of the United States 
Constitution.”155 Similarly, the Supreme Court of Arizona passed on answering 
the question, noting that “[w]hether there are substantive differences between 
the [state and federal confrontation] clauses is a question we have not yet been 

 
152 State v. Mannion, 57 P. 542, 544 (Utah 1899). 
153 See State v. Lenaburg, 781 P.2d 432, 434-36 (Utah 1989) (citing Mannion and finding that 

the child was not legally “unavailable” for court testimony because her out-of-court statements 
lacked reliability), abrogated on other grounds, State v. Doporto, 935 P.2d 484 (Utah 1997); see also 
State v. Thomas, 974 P.2d 269, 277-78 (Utah 1999) (Stewart, J., concurring in judgment) (same); 
State v. Bullock, 791 P.2d 155, 177, 182 (Utah 1989) (Stewart, J., dissenting) (same). 

154 The States that have not yet interpreted or defined the limits of their respective 
confrontation clauses are Alaska, Arizona, Iowa, New Jersey, and Tennessee. 

155  Maraziti v. E.P., 559 A.2d 447, 454 n.9 (N.J. Super. Ct. App. Div. 1989).  
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called upon to decide and need not decide today.”156 The decisions of the other 
states deferring judgment on the issue contain similar language.157 

E. The Pennsylvania and Illinois Experiences 

Pennsylvania and Illinois merit special attention when discussing the 
mode of interpretation employed with respect to their confrontation clauses, 
and their stories are essentially identical. Each state had, at one time, explicit 
“face-to-face” language in their respective confrontation clauses. Each State 
rejected a federal lockstep approach to interpreting these clauses. Each State 
subsequently saw their non-lockstep supreme court opinions overturned 
through state constitutional amendments. The experiences of Pennsylvania 
and Illinois highlight that state courts, although free to interpret their state 
constitutions as they see fit,158 are ultimately subject to the will of the people, 
often in a more direct way than is the U.S. Supreme Court when it defines 
rights under the federal Constitution.159 

In 1991, after the Supreme Court decided Craig, the Pennsylvania 
Supreme Court addressed its own confrontation clause in Commonwealth v. 
Ludwig.160 The defendant in Ludwig was charged with “rape, involuntary 
deviate sexual intercourse, incest, indecent assault, corrupting the morals of 
a minor, and endangering the welfare of children” based on actions he had 
taken with his five-year-old daughter.161 The child proved unresponsive 
during the preliminary hearing (at which the defendant-father was present) 
and the prosecution filed a motion to allow the child to testify via a closed-

 
156 State v. Vincent, 768 P.2d 150, 165 (Ariz. 1989) (en banc). 
157 Reutter v. State, 886 P.2d 1298, 1308 n.8 (Alaska Ct. App. 1994) (refusing to interpret the 

state provision broader than the federal provision in this case and “[u]nder the circumstances 
presented here,” leaving the door open to a later examination of the issue); State v. Kennedy, 846 
N.W.2d 517, 522 (Iowa 2014) (stating that while “we jealously protect this court’s authority to follow 
an independent approach under our state constitution for provisions of the Iowa Constitution that 
are the same or nearly identical to provisions in the United States Constitution,” based only on the 
arguments presented and the issues briefed, “under the facts of this case, we choose not to interpret 
the Iowa [c]onstitution any differently from the United States Constitution” (first alteration in 
original) (internal quotation marks omitted)); State v. Deuter, 839 S.W.2d 391, 396 (Tenn. 1992) 
(“[T]he extent to which our constitution exceeds the protection provided by the federal 
[C]onstitution need not be decided in this case.”). 

158 Minnesota v. Nat’l Tea Co., 309 U.S. 551, 557 (1940). 
159 State constitutions are, compared to the federal Constitution, very easy to change. See 

Jonathan L. Marshfield, Courts and Informal Constitutional Change in the States, 51 NEW ENGLAND L. 
REV. 455, 456 (2018) (noting that state constitutions have been amended more than 7400 times, as 
compared to the federal Constitution, which has only been amended twenty-seven times, making 
state constitutions “a beehive of amendment activity” (internal quotation marks omitted)). 

160 594 A.2d 281 (Pa. 1991). 
161 Id. at 282. 



230 University of Pennsylvania Law Review Online [Vol. 168: 203 

circuit television and microphone.162 The system ensured that “[a]lthough the 
child could not see the people in the courtroom, she could hear them and 
respond to their questions.”163 The defendant objected to the use of such a 
closed-circuit system as violating his rights under the Pennsylvania 
constitution’s confrontation clause, which at the time included the specific 
textual requirement of “face to face” confrontation.164 Based on the “clear[], 
emphatic[,] and unambiguous[]” face-to-face requirement of the state 
constitution, the court held that the use of closed-circuit testimony would be 
an infringement of the defendant’s constitutional right to face-to-face 
confrontation.165 The court explicitly rejected any form of federal lockstep 
analysis, stating that it was “not bound by the United States Supreme Court’s 
interpretation of similar federal Constitutional provisions.”166 

Following the Pennsylvania Supreme Court’s opinion in Ludwig, the state 
legislature proposed language to amend the Pennsylvania constitution’s “face to 
face” requirement.167 The amendment, which passed both chambers of the 
legislature in 1995, deleted the phrase “meet the witnesses face to face” from 
the constitution, substituting in its place the phrase “be confronted with the 
witnesses against him.”168 The proposed amendment was approved by voters, 
destroying the very foundation on which the Ludwig decision rested. The 
Ludwig opinion was, for all intents and purposes, abrogated. 169 

Illinois went through a similar process with its own confrontation clause. 
The Illinois constitution originally read, in pertinent part: “In criminal 
prosecutions the accused shall have the right . . . to meet the witnesses face to 
face.”170 The Illinois Supreme Court had the opportunity to address the limits 

 
162 Id. 
163 Id. 
164 PA. CONST. art. I, § 9 (1984) (“In all criminal prosecutions the accused hath a right . . . to 

meet the witnesses face to face . . . .” (emphasis added)). 
165 Ludwig, 527 A.2d at 284. 
166 Id. at 283. 
167 COMMONWEALTH OF PA. GEN. ASSEMBLY JOINT STATE GOV’T COMM’N, BALLOT 

QUESTIONS AND PROPOSED AMENDMENTS TO THE PENNSYLVANIA CONSTITUTION, A 

COMPILATION WITH STATISTICS FROM 1958 TO 1997, at 49 (1998), http://jsg.legis.state.pa.us/ 
resources/documents/ftp/publications/1998-75-BALLOT%20QUESTIONS%20REPORT.pdf 
[https://perma.cc/98U6-4TR3]. 

168 Id. at 49. 
169 Id. The amendment passed by a margin of 1,176,652 votes for, to 400,727 votes against. Id. 

However, the amendment was determined to be unconstitutional in Bergdoll v. Kane, 694 A.2d 1155 
(Pa. Commw. Ct. 1997). The court found the amendment to violate art. XI, § 1 of the Pennsylvania 
Constitution—the proposed amendment contained two questions, violating the state constitutional 
requirement that “[w]hen two or more amendments shall be submitted they shall be voted upon 
separately.” Id. at 1158. Later, the amendment pertaining to the confrontation right was upheld as 
constitutional. See Commonwealth v. Geiger, 944 A.2d 85, 94 (Pa. Super. Ct. 2008) (describing the 
process of the amendments being challenged, found unconstitutional, and ultimately upheld). 

170 ILL. CONST. art. I, § 8 (1970). 
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of the right contained in its confrontation clause in the case of People v. 
Fitzpatrick, decided in 1994.171 The defendant in Fitzpatrick was charged with 
“seven counts of aggravated criminal sexual assault against his four minor 
grandchildren” in violation of Illinois law.172 The grandchildren were allowed, 
under a state statute, to testify outside of the courtroom via closed-circuit 
television.173 The defendant challenged the law under the state’s confrontation 
clause.174 The Illinois Supreme Court overturned the defendant’s conviction, 
finding the closed-circuit testimony to violate the state’s confrontation 
clause.175 “Clearly,” the court noted, “a witness who is examined by closed[-] 
circuit television does not provide the defendant with the face-to-face 
encounter envisioned by the drafters of the Illinois [c]onstitution.”176 The 
court found the language to be “clear and unambiguous,” and declared the 
Illinois law unconstitutional.177 

Shortly after the Illinois Supreme Court’s opinion in Fitzpatrick, the 
Illinois General Assembly proposed an amendment to the Illinois 
constitution that would strip the “face to face” language from the 
confrontation clause, replacing it with text granting the accused the right “to 
be confronted with the witnesses against him or her.”178 Considering the 
amendment, the Illinois Supreme Court found that the “legislative debates 
surrounding the proposed constitutional amendment indicate[d] that the 
amendment was intended to reverse the effects of the Fitzpatrick decision and 
to change the language of the confrontation clause in the Illinois 
[c]onstitution to conform with the language of the confrontation clause in the 
United States Constitution.”179 The amendment was subsequently approved 
by the voters of Illinois.180 Based on this history, the Supreme Court of 
Illinois concluded that Fitzpatrick was “legislatively overruled or superseded, 
such that it is no longer controlling precedent.”181 

The Pennsylvania and Illinois experiences illustrate that state courts are 
not bound to follow the federal courts when interpreting and applying 
parallel state constitutional provisions, but that voters are able to respond 
and reverse state supreme court rulings in a way that is perhaps more 
challenging on the federal level. Both the Pennsylvania and Illinois 
 

171 633 N.E.2d 685 (Ill. 1994). 
172 Id. at 686. 
173 Id. (citing Child Shield Act, 725 ILL. COMP. STAT. 5/106B-1 (1991)). 
174 Id.  
175 Id. at 688-89.   
176 Id. at 687. 
177 Id. at 688. 
178 See People v. Dean, 677 N.E.2d 947, 952 (Ill. 1997) (discussing the constitutional amendment). 
179 Id. 
180 Id.  
181 Id. (internal quotations and citations omitted). 
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constitutions now carry the same language and interpretation of their 
respective confrontation clauses as does the federal clause, yet their 
experiences show the very real way in which a state court can offer more 
protections than a federal court may be willing to. 

IV. FEDERALISM AND THE STATES: LOOKING TO STATE COURTS  
TO OFFER PROTECTIONS NO LONGER RECOGNIZED  

UNDER THE FEDERAL CONSTITUTION 

All rights do not stem from the federal Constitution—in fact, most do 
not. Many of the rights we now consider “federal” were, in fact, products of 
state constitutions first.182 State constitutions should not be viewed as carbon 
copies of the federal Constitution. As has been shown by the preceding 
Sections, state courts are in no way bound to interpret parallel, or even 
identical, state constitutional provisions in the same way as their federal 
counterparts. What is more, States were originally viewed as the ultimate 
bulwarks of rights protections.183 For these reasons, it makes little sense to 
rely solely on the federal Constitution and the federal courts to secure 
important rights. In areas where the federal courts have narrowly interpreted 
a right (or interpreted a right incorrectly), it is time for state courts “to step 
into the breach” and provide the protections otherwise denied.184  

With the Supreme Court severely restricting the right of face-to-face 
confrontation under the Sixth Amendment in Craig, state courts now stand as 
the final bastions in the protection of this fundamental right.185 The States 
“cannot rest . . . hav[ing] afforded their citizens the full protections of the 
federal Constitution,” but rather, must step up to the plate and offer the 
protections they can under their respective constitutions that would otherwise 
be lost.186 State courts “have final authority in construing state [constitutions], 
 

182 SUTTON, supra note 5, at 1 (“[V]irtually all of the foundational liberties that protect Americans 
originated in the state constitutions . . . .”); see also Brennan, supra note 13, at 501 (“[T]he drafters of the 
federal Bill of Rights drew upon corresponding provisions in the various state constitutions. Prior to 
the adoption of the federal Constitution, each of the rights eventually recognized in the federal Bill of 
Rights had previously been protected in one or more state constitutions.”). 

183 See Stephen Kanter, Sleeping Beauty Wide Awake: State Constitutions as Important Independent 
Sources of Individual Rights, 15 LEWIS & CLARK L. REV. 799, 801-02 (2011) (“One of the most 
pervasive arguments against a federal bill of rights was that it was unnecessary . . . . [T]he states 
would shoulder the primary responsibility for protecting citizens’ individual rights.”); see also THE 

FEDERALIST NO. 28 (Alexander Hamilton) (“Power being almost always the rival of power, the 
general government will at all times stand ready to check the usurpations of the state governments, 
and these will have the same disposition towards the general government.”). 

184 Brennan, supra note 13, at 503. 
185 See SUTTON, supra note 5, at 2 (“When the National Court declines to enforce a right, the 

state courts become the only forum . . . for enforcing the right under their own constitutions, making 
it imperative to see whether and, if so, how the States fill gaps left by the U.S. Supreme Court.”). 

186 Brennan, supra note 13, at 491. 
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just as the Supreme Court bears ultimate power over the federal 
Constitution.”187 Thus, state decisions that interpret their own constitutions as 
providing more protections than are recognized under the federal Constitution 
will be “impervious to challenge” in the United States Supreme Court, given 
that such interpretations will not “violate a federal requirement.”188 As has been 
illustrated in the preceding Sections, only a small handful of states currently 
provide more robust protections for confrontation than is provided by the 
federal Constitution.189 The arguments in this Comment, therefore, are aimed 
at those States that have not directly opined on the extent to which their state 
confrontation clauses protect the right to face-to-face confrontation: Alaska, 
Arizona, Iowa, New Jersey, and Tennessee.190 

Several compelling reasons exist for why State courts should not be bound 
when interpreting their own constitutions to follow an interpretation of a 
similar, or even identical, provision contained in the federal Constitution (or 
another state’s constitution). Each reason rises primarily out of an 
understanding of the role of states as “laboratories of democracy.”191 While the 
United States Supreme Court must consider the implications of a particular 
ruling either recognizing or limiting a constitutional right on the entire nation 
of more than 300 million people, state constitutional decisions will never cover 
such a broad swath of individuals. State courts, in interpreting their 
confrontation clause, need not feel pressure from the idea that such a large 
number of individuals, spread out over an enormous geographic area, will be 
bound by their holding. Instead, the court’s interpretation of the right will be 
much more narrowly constrained—applying to a small fraction of the nation’s 
total population in a highly concentrated geographic area (compared to the 
entire United States). Along with the challenges of crafting rules that will apply 
 

187 Blocher, supra note 51, at 334. 
188 SUTTON, supra note 5, at 16. For an analysis of the “one way ratchet” of state constitutional 

law, and the idea of the federal Constitution setting a “floor” for rights, beneath which state courts 
are not allowed to traverse, see Marc L. Miller & Ronald F. Wright, Leaky Floors: State Law Below 
Federal Constitutional Limits, 50 ARIZ. L. REV. 227 (2008); see also William J. Brennan, The Bill of 
Rights and the States: The Revival of State Constitutions as Guardians of Individual Rights, 61 N.Y.U. L. 
REV. 535 (1986). 

189 Supra Section III.C. 
190 It is worth noting that the arguments set forth in this Comment could also be aimed at 

States which have already recognized a more limited confrontation right. Stare decisis is not an 
“inexorable command,” Payne v. Tennessee, 501 U.S. 808, 828 (1991), and these state courts could 
(and arguably should) reverse their earlier interpretation. However, this is not the focus of this 
Comment, and thus, will not be addressed further here. 

191 Evenwel v. Abbott, 136 S. Ct. 1120, 1141 (2016) (Thomas, J., concurring) (internal quotations 
and citations omitted); see also New State Ice v. Liebmann, 285 U.S. 262, 311 (1931) (Brandeis, J., 
dissenting) (“It is one of the happy incidents of the federal system that a single courageous State 
may, if its citizens choose, serve as a laboratory . . . .”). See generally, SUTTON, supra note 5, 16-19 
(arguing that States may—and should—interpret their rights-protecting constitutional provisions 
differently than federal courts interpret similar or identical federal provisions). 
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to the entire country, the Supreme Court is also bound by the practical 
limitations and fears associated with managing a new right. Any time a right is 
recognized, myriad legal challenges will be raised testing the outer limits of the 
doctrine. When contemplated on a national scale, there is much to be feared by 
the Court in recognizing a new right. The floodgates will open—a swell of 
litigation will pour forth from every reach of the country. State supreme courts 
do not face these concerns when interpreting their own constitutions, at least 
not on the same scale. As previously noted, States cover a relatively small 
number of people and total geographic area—the fears of managing challenges 
to the newly recognized right are significantly less. 

State courts, when considering whether to recognize a right under their 
respective constitutions, are also free to rely on purely local influences and 
considerations. State constitutional interpretation, unlike federal 
Constitutional interpretation, allows for “differences in culture, geography, and 
history” between and among the states to significantly inform the 
understanding of a provision.192 That Utah’s history with respect to its right 
to confrontation may be different from that of Michigan would not surprise 
many people. By the same token, however, it should not surprise one that 
the local influences of a given state may result in a more protective 
confrontation right than was recognized by the Supreme Court in Craig. A 
State such as Massachusetts, whose early settlers were intimately familiar 
with the trials of Sir Raleigh, would understandably have a more protective 
approach than a state without such a background. The Supreme Court 
cannot account for local concerns in the way state courts can—States should 
utilize their ability to consider these local conditions.193 

State courts should also feel freer to define rights under their 
constitutions than the U.S. Supreme Court, given the relative ease with 
which an incorrect or undesirable decision can be corrected. “One of the 
most important ways in which state constitutional law differs from federal 
Constitutional law is the realistic availability of amendments to the state 
constitution that would either negatively or positively affect rights 
guarantees . . . .”194 Pennsylvania and Illinois perfectly exemplify this 
concept. Each of these States decided to interpret their confrontation clauses 
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as providing more protection for criminal defendants than did the federal 
counterpart.195 The citizens of each State, based on their own history and 
culture, disagreed with the recognition of such a right and responded by 
amending their constitutions to revoke their respective high court’s 
decisions.196 The ease of constitutional amendment at the state level, 
although challenged by some as problematic,197 allows for “a single 
courageous state,” with the approval of its citizens, to “try novel social and 
economic experiments without risk to the rest of the country.”198 States and 
state supreme courts should recognize their role as laboratories, crafting 
policies or recognizing rights that may not work at the national level. Such 
an approach to state experimentation may also result in a positive impact on 
the creation of federal Constitutional law. As a State experiments with a 
right, it offers the Supreme Court a chance to see the costs and benefits 
associated with the new right, allowing the Court the chance to make an 
informed decision on the federal interpretation of the right. This form of 
reverse incorporation recognizes the important role of states in helping 
develop constitutional theories at the national level.199 

Additionally, state courts should not hesitate to recognize broader 
constitutional protections than provided under the federal Constitution 
when the language used in the state constitution itself is broader. As 
previously noted, seventeen States have constitutions that contain broader, 
more rights-protecting language than is included in the federal 
Confrontation Clause.200 While state courts are by no means bound to 
interpret similarly phrased clauses in state constitutions in a parallel manner 
to their federal counterparts,201 the same is also true of clauses that contain 
unique or distinct language. Explicit use of the phrase “face to face” in 
seventeen state confrontation clauses allows those state courts the perfect 
opportunity to provide criminal defendants the protections no longer 
recognized by the Supreme Court. 

Finally, principles of federalism stand for the proposition that States 
should feel free to interpret their own constitutions more broadly than any 
federal counterparts. The Framers of our nation “split the atom of 
sovereignty,”202 not so that States would feel bound to provide only the same 

 
195 See supra Section III.E.  
196 See supra Section III.E. 
197 See supra note 77 and accompanying text. 
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level of protections to their citizens as was already provided by the federal 
government, but to ensure that “freedom is enhanced.”203 State sovereignty, 
the Supreme Court has noted, “is not just an end in itself.”204 Instead, 
“federalism secures to citizens the liberties that derive from the diffusion of 
sovereign power.”205 Thus, it is entirely consistent with the structure of the 
American republic that States interpret their constitutions in ways that 
provide greater protections for individual rights (such as confrontation) than 
does the federal government. As Justice Black so eloquently noted in a 
passionate dissenting opinion, “Our Federal Union was conceived and 
created ‘to establish Justice’ and to ‘secure the Blessings of Liberty,’ not to 
destroy any of the bulwarks on which both freedom and justice depend.”206 
It is only by recognizing, under state constitutions, the indispensable and 
historically ingrained right to confrontation that Justice and Liberty may be 
maintained. Criminal defendants, to whom the presumption of innocence 
should attach, face an enormous barrier to a fair and impartial trial if the 
accusing party is allowed to testify outside of the presence of the defendant. 
Trials by affidavit were recognized as fundamentally unfair thousands of 
years ago and were viewed as such until very recently. States, because of the 
factors discussed in this Section, have the power, if not the duty, to seriously 
consider the merits of departing from lockstep analysis in the area of 
confrontation. The five States that have yet to speak on their interpretive 
methods in regard to their confrontation provisions should look to the policy 
arguments set forth in this Section, as well as the examples set by their sister 
States (Hawaii, Indiana, Massachusetts, and Utah), before deciding to 
simply follow in lockstep with the Supreme Court’s flawed approach set 
forth in Craig. Protecting and promoting the right to confrontation through 
state constitutions, as opposed to relying on the federal Constitution, “is a 
development to be welcomed and encouraged to its farthest reach.”207 

CONCLUSION 

“[S]tate constitutions were originally intended to be the primary vehicles 
for protecting the liberties of Americans, not the supplementary charters 
they have in many ways become.”208 As the federal government expanded its 
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powers throughout the first half of the twentieth century, however, States 
have no longer served in their original role as the rights-protectors. 
“Federalism,” Justice Brennan noted, “does not require that one level of 
government take a back seat to the other when the question involved is one 
of individual civil and political rights; federalism is not an excuse for one 
court system to abdicate responsibility to another.”209 Instead, states must 
reassume the mantel they originally held at the foundation of our Republic, 
serving to protect rights above and beyond those secured by the federal 
government. In the context of the right to confrontation, this means that 
States must be willing to buck the federal government, avoid lockstep 
interpretation, and provide meaningful protection to their citizens who find 
themselves on the wrong end of a criminal accusation. Relying on the States 
and on state constitutional law to remedy the wrong done by the Supreme 
Court in Craig “should be greeted with equal enthusiasm by all those who 
support our federal system, liberals and conservatives alike.”210 Criminal 
defendants suffered a heavy blow following the Supreme Court’s Craig 
opinion. But States have the power to interpret their own constitutions in 
ways that offer more protections than are recognized under the federal 
Constitution. It is time for States, and state court judges and justices, to 
recognize the important role they can play in securing individual liberty, and 
to acknowledge and protect the right of face-to-face confrontation. 
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