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INTRODUCTION

In early January, the U.S. Supreme Court heard oral argument in Husted
v. A. Philip Randolph Institute 1 The case presented a question of pure statutory
interpretation: whether Ohio’s procedure for updating its voter registration
rolls violates § 8(b)(2) of the National Voter Registration Act (NVRA).2 At
oral argument, Justice Sonia Sotomayor raised the possibility of resolving the
case according to a new, potentially revolutionary canon of statutory
construction: interpreting federal laws, where reasonably possible, to avoid,
minimize, or prohibit racially disparate impacts.3 Adopting this rule would
have important ramifications across numerous fields of law, raise serious
constitutional questions, and represent a tremendous victory for the critical
race theory movement, which has long emphasized the law’s role in
perpetuating structural racial inequality.4 This potential canon also implicates
compelling questions—questions that arose during Justice Sotomayor’s
confirmation proceedings—concerning the proper role of judges.

I. THE CHALLENGED PROCEDURE AND ORAL ARGUMENT

Husted concerns the extent to which the NVRA limits states’ power to
update their voter registration rolls to remove outdated, incorrect, or
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potentially fraudulent records. Under Ohio’s so-called “supplemental process,”
the county board of elections mails a forwardable postcard to every registered
voter who has not voted in the preceding two years.s If the voter neither returns
the postcard, contacts election officials to confirm or update their address, nor
votes at any point over the following four years, their registration is cancelled.s
A person whose registration is cancelled may nevertheless vote in future
elections by submitting a new postcard application available over the Internet,’
by mail from the board of elections,$ or at many government offices.?

The NVRA is drafted in an unnecessarily convoluted manner and contains
numerous internal cross-references that further complicate analysis. It provides
that a state may not remove a person from its registration rolls on the grounds
she “changed residence” unless she fails to respond to a forwardable notice
mailed to her previous address and subsequently refrains from voting in two
federal elections (i.e., for a four-year period).10 The State of Ohio argued this
provision affirmatively authorizes its Supplemental Process.it On the other
hand, § 8(b)(2) of the NVRA provides that a state may not remove any person
from its voter registration rolls “by reason of the person’s failure to vote.”12 The
Sixth Circuit, in a two-judge majority opinion, concluded that § 8(b)(2)
prohibits Ohio’s Supplemental Process because it is initially triggered by a
person’s failure to vote.13 The court deemed a person’s failure to vote to be the
cause of their ultimate removal from the registration rolls.1 The case turns
primarily on how these provisions of the NVRA relate to each other.

At the outset, it is important to recognize that the fundamental
constitutional right to vote weighs on both sides of the issue. On the one hand,
adopting the plaintiffs’ broad construction of the NVRA as prohibiting Ohio’s
Supplemental Process would further, however marginally, the “affirmative right
to vote,” referring to the right of people to be recognized as eligible electors
and cast a ballot.15 Requiring the State of Ohio to retain people on its voter

5 See A. Philip Randolph Inst. v. Husted, 838 F.3d 699, 703 (6th Cir. 2016), cert. granted, 137 S.
Ct. 2188 (May 30, 2017) (No. 16-980).

6 Id.
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https://vote.gov/files/federal-voter-registration_1-25-16_english.pdf [https://perma.cc/Z7VU-2CVS].

8 See Register to Vote and Upload Your Registration, OHIO SECRETARY OF ST.,
https://www.sos.state.oh.us/elections/voters/register/#gref [https://perma.cc/ VsWZ-CLCW].

9 See 52 U.S.C. § 20506(a)(2)-(4) (2012).

10 52 U.S.C. § 20507(d)(1)(B); see also 52 U.S.C. § 20507(b)(2).

11 A. Philip Randolph Inst. v. Husted, 838 F.3d 699, 707-08 (6th Cir. 2016), cert. granted, 137 S.
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13 A. Philip Randolph Inst., 838 F.3d at 711.

14 Id. at 711-12.
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EN BANC 189, 192-93 (2014).
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rolls who have neither responded to the board of elections’ postcard, contacted
election officials to confirm or update their address, nor voted for a total of six
years allows those people to vote in subsequent elections without having to
submit a new registration postcard. Approximately 7515 voters took advantage
of that opportunity during the 2016 election due to a preliminary injunction
ordered by the Sixth Circuit.16

On the other hand, Ohio’s efforts to update its voter registration rolls
promote what may be termed the “defensive” right to vote: the right,
recognized by the U.S. Supreme Court, of each voter to have their vote be
counted and given full effect without being diluted, nullified, or effectively
cancelled out by invalid votes or votes from ineligible people.i7 Outdated,
incorrect, or potentially fraudulent voter registration records can facilitate
double voting, voting by ineligible people who have moved to other
jurisdictions, mistakes by election officials, or potentially even absentee voting
fraud.18 Ohio’s Supplemental Process for updating its registration rolls protects,
at least to some extent, this defensive right to vote.

At oral argument, Justice Sotomayor suggested a potential new approach to
resolving any ambiguity in the NVRA. She declared, “[TThere’s a strong
argument . . . that at least in impact, this is discriminatory. I understand that
some people don't believe in impact, but you have to look at it to
determine . . .whether something is reasonable.”® Later in the argument, she
expressed concern that the State of Ohio’s interpretation of the NVRA would
have “a negative impact on certain groups in this society.”20 Neither Justice
Sotomayor nor any other Justices followed up on this thread, but her statements
contain the seeds of a potentially powerful, controversial, and even
revolutionary approach to statutory interpretation: adopting a “disparate
impact” canon of statutory construction.

16 See Brief for the Petitioner at 14, Husted v. A. Philip Randolph Inst., 137 S. Ct. 2188 (July
31, 2017) (No. 16-980) (citing Ohio Sec’y of State, Provisional Supplemental Report for Nov. 2016
Election, https://goo.gl/KSZnCS [https://perma.cc/89gBD-3VTV]).

17 See Morley, supra note 15, at 192-93 (describing the defensive right to vote); see, e.g., Anderson
v. United States, 417 U.S. 211, 226 (1974) (holding that a person has the constitutional right to have
his or her vote be “given full value and effect, without being diluted or distorted by the casting of
fraudulent” or otherwise invalid ballots); Reynolds v. Sims, 377 U.S. 533, 555 (1964) (holding that a
person’s right to vote is “denied by a debasement or dilution of the weight of [his or her] vote just
as effectively as by wholly prohibiting the free exercise of the franchise”); Baker v. Carr, 369 U.S.
186, 208 (1962) (holding that the right to vote is violated by “dilution” of people’s votes through
means such as “stuffing of the ballot box”).

18 See generally Michael T. Morley, Why Claim Voter Fraud? (unpublished manuscript) (on file
with author).

19 Transcript of Oral Argument at 23, Husted v. A. Philip Randolph Inst., No. 16-980 (Jan. 10,
2018) [hereafter, Husted Transcript].

20 Id. at 29.
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A “disparate impact” canon would provide that, if a federal law is
ambiguous (meaning it is reasonably susceptible to multiple interpretations),
a court should refuse to adopt any construction that would allow a racially
disparate impact against members of minority groups.2t Different variations
of the canon are possible, of course. It could be construed broadly to apply to
any federal statute, or more narrowly to apply only to laws directly related to
constitutional rights, such as the right to vote. It could mean interpreting laws
to ensure they do not cause racially disparate impacts, or go further and
require courts to interpret laws to prohibit states or private parties from
adopting policies or engaging in practices with disparate impacts.

In this case, Justice Sotomayor suggested that construing the NVRA to
allow Ohio’s Supplemental Process would adversely impact racial minorities,
because that process causes them to be removed disproportionately from the
state’s registration rolls.22 A disparate impact canon would counsel that §
8(b)(2) of the NVRA should be interpreted to prohibit the Supplemental
Process. Although the Court is unlikely to apply such a canon in Husted,
Justice Sotomayor’s provocative suggestion raises a range of important issues,
and progressive judges are likely to consider applying it—whether overtly or
as an implicit part of their reasoning—in future cases.

II. THE DISPARATE IMPACT CANON AS A SUBSTANTIVE
CANON OF CONSTRUCTION

There are three main types of canons of statutory construction: textual,
extrinsic source, and substantive.23 Textual canons of construction are rules,
generalizations, and presumptions about the meaning of language that are
ostensibly drawn from grammatical rules and usage conventions.24 They
include principles such as expressio unius est exclusio alterus (the inclusion of
some things implies the exclusion of others),2s the last antecedent rule,26 and
the principle of declining to adopt interpretations of legal provisions that

21 One could imagine a variation of this canon under which a court should reject any construction
that leads to a racially disparate impact against members of any racial group, including Caucasians.

22 See Husted Transcript, supra note 19, at 23, 29.

23 See William N. Eskridge, Jr. & Philip P. Frickey, The Supreme Court 1993 Term— Foreword.:
Law as Equilibrium, 108 HARV. L. REV. 26, 97-108 (1994).

24 See David L. Shapiro, Continuity and Change in Statutory Interpretation, 67 N.Y.U. L. REV.
921, 927 (1992).

25 See Leatherman v. Tarrant Cty. Narcotics Intel. & Coordination Unit, 507 U.S. 163, 168
(1993) (applying the canon to Federal Rule of Civil Procedure g(b)).

26 See Jama v. Immigration and Customs Enf’t, 543 U.S. 335, 343-44 (2005) (“[A] limiting
clause or phrase ... should ordinarily be read as modifying only the noun or phrase that it
immediately follows.” (internal quotations omitted)).
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would render certain words mere surplusage.2’ Extrinsic source canons direct
courts to interpret statutes in light of some other source, such as an agency’s
interpretation,28 other jurisdictions’ constructions,?? or legislative history.30
Substantive canons, in contrast, counsel courts to interpret statutes to
promote or disfavor certain outcomes.3t Such canons may take many forms,
though most of these variations are effectively equivalent to each other. Some
require courts to apply laws liberally or narrowly.32 For example, remedial
laws33 and certain types of statutes, including securities34 and civil rights
laws 35 must be construed broadly. Other substantive canons effectively act as
tiebreakers, providing that if a statute reasonably may be read in multiple
ways, courts must adopt one type of interpretation over another3¢ For
example, the rule of lenity directs courts to construe ambiguous statutes in
favor of criminal defendants,37 and the constitutional avoidance canon forbids

27 See Direct Mktg. Ass'n v. Brohl, 135 S. Ct. 1124, 1132-33 (2015) (holding that the Court of Appeals
interpreted the term “restrain” too broadly, rendering other statutory language mere surplusage).

28 See Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, 467 U.S. 837, 843 (1984) (“[I]f the
statute is silent or ambiguous with respect to the specific issue, the question for the court is whether
the agency’s answer is based on a permissible construction of the statute.”).

29 See Willis v. E. Tr. & Banking Co., 169 U.S. 295, 307 (1898) (“[TThe known and settled
construction, which those statutes had received in Massachusetts before the original enactment of
the act of Congress, must be considered as having been adopted by Congress with the text thus
expounded.”); see also Carolene Prods. Co. v. United States, 323 U.S. 18, 26 (1944) (noting that this
canon “is a presumption of legislative intention . . . which varies in strength with the similarity of
the language, the established character of the decisions in the jurisdiction from which the language
was adopted and the presence or lack of other indicia of intention”).

30 See

31 See
A% . L. REV. -

32 E C M
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36 See E , supra
37 See



